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... to the dead one owes nothing

but the truth.
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In 1989 Bhagalpur. experienced one of the worst communal
riots since Independence. The police and district administration
directly connived with the communal forces. 982 persons were killed
and 259 seriously injured . Over 1,500 houses were damaged in 195
villages. About 48,000 people were aftected in these riots. which
began on 24 October 1989, and continued for well over a month. A
second round of killings took place in March 1990,

Bhagalpur has a history of communal clashes (1924, 1936,
1946 and 1967). But the October 1989 riots were exceptional. For
the first time riots spread to the rural areas of the district And 88 per
cent of Bhagalpur’s total population lives in its rural areas. Some of
the worst massacrestook place inthe villages. Led by ASI Ramchander
Singh of Jagdishpur thana and other policemen in uniform. a 4000-
strong mob attacked Logain village at 7 o’clock on the morningot'27
October. 115 people are estimated to have been killed. The bodies of
the victims were at first thrown into a pokhar in the Muslim mohalla.
Then they were pulled outand thrown into a well. Finally the cormpses
were pulled out again, buried in two ficlds whereon cauliflower was
planted. 108 bodies were gradually recovered. only afier 8 Decem-
ber.

Two months before the riots. between 12 and 22 August 1989
on the occasion of Muharram and Bisheri Puja in the town, commu-
nal tensions had already escalated sharply. However, the state
administration did not act. Lok Sabha elections were scheduled the
next yearand by-elections two months later, in November that vear.
In October the Vishwa Hindu Parishad (VHP) in Bhagalpur under-
took a five-day Ramshila programme as part of a wider nation-wide
campaign. Ramshila processions were to pass through the rural areas
of’ Bhagalpur and converge on the 24th in the town. One such
procession passing through Fatehpur village on 22 October pro-
voked heavy brickbatting and arson. On 24 October when the
procession was to pass through the town itself, Muslims decided not
to let it pass through Tatarpur, a Muslim dominated area. Tatarpur
was also not on the route sanctioned by the official licence issued to
the procession (a requirement under Section 30(2) of the Police Act).
Violating this. it moved through the mohalla. escorted by the police.
A bomb blast occurred at the chowk. Its source is not clear and no
one was killed. It triggered off the riots that lasted 1l the end of



November. Though communal tensions were evident two days
carlier, the District Magistrate (DM) imposed curfew only on 24
October, atter the riots had started. Police was seen moving with
mobs. looting and destroying shops. They did not control the rioting
mobs which flouted curfew orders with impunity. Worse still, the
police itself violated curtew orders, as they demonstrated on 26
October to protest against the transfer of the Superintendent of
Police. K.S. Dwivedi. They were joined by Bharatiya Janata Party
(BJP) and VHP leaders. The then Prime Minister Rajiv Gandhi who
was touring the riot-struck district, acceded to their demand that the
transfer orders be revoked. Many of the worst atrocities took place
after this. Order was restored only gradually, after the army and the
paramilitary reached Bhagalpur on 27 October. Even then the
district administration did not hand over charge immediately leading
to the further extension of the riots.

The majority of those killed or those whose means of livelihood
were destroyed were agricultural labourers, rickshaw-pullers, ban-
gle sellers and weavers. 93 per cent of those killed were Muslims. A
total of 595 incidents of rioting, arson, loot and killing were recorded
in FIRs by the police.

PUDR’s intervention in Bhagalpur began in January 1990
when a factfinding team went to investigate the first phase of the riots.
A report, “Bhagalpur Riots”, was published a few months later.

PUDR submitted this report to the Inquiry Commission and
filed a petition on 18 August 1990 “seeking permission to assist the
Commission” and to make its representation “at the time of argu-
ment.” Permission was denied. This present report attempts to tell
what happened after the riot.
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Introduction

The Bhagalpur riots which claimed the lives of nearly 1000
persons are one of the worst instances of communal riots in the recent
past. Ever since the locks of the Babri Masjid were opened in 1986,
communal disturbances were on the rise. In 1989 itself | | 74 people
died indifferent parts of the country in riots that followed the passage
of Ramshila processions ghrough the states. The Bhagalpur riots
followed in the wake of ongsuch procession, carrying “consecrated”
bricks to Ayodhya for the gonstruction of the Ram temple. A vear
later during the course of the rath yatra, 693 people were killed. And
two years later, following the demolition of the masjid, 226 places
were affected and 1801 people died. In the seven yearsbetween 1986
and 1993, the toll of the Bhagalpur riots stands the highest. For the
survivors of the riot the years after have meant innumerable visits to
the law courts, police station, welfare officers and so on. Whether
Justice will be done remains to be seen.

What happens after a riot is seldom available for public
scrutiny. Information regarding registration of FIRs. filing of charg-
es and trial proceedings rarely gets known. In the process what
remains unexamined is the furthercommunalization in the aftermath
of a riot. Filing of FIRs and framing of charges is the task of the
police. But when the police which had participated in the riots returns
as investigating authority, the result is wilful delay and incomplete
investigation. Compounded as usual by the inefficiency of the courts
so that trials begin in very few cases. So far, in Bhagalpur, only one
person has been convicted in a murder case.

Precisely because this breakdown of the normal process of law
in a communal riot is well recognised. a Commission of Inquiry is
also routinely instituted to inquire into the riots. In Bhagalpur, on 8
December 1989 a Commission of Inquiry was appointed to examine
the first phase of killings. But the history of the Bhagalpur Riots
Inquiry Commission which submitted two reports in February 1995
five years after the riot. is a history which confirms that the battles
that were initially fought on the streets extend into the institutions
whichare meantto serve as checksand balances. This isevident from
the way in which the Commission was repeatedly reconstituted. the
manner in which the Courts intervened and granted stavs and the fact
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that two diametrically opposed sets of findings emerged.

This outcome of the Commission and the state government’s
lack of interest in implementing its recommendations even after a
lapse of six years has ensured the delegitimisation of the criminal
Justice system. And this seems to bother neither the political parties.
northe legislature, the government or even the judiciary. Those at the
receiving end continue to do the rounds of the courts seeking justice
for the killing ot'a family member or the loss of a dwelling place. The
apathy of all our democratic institutions will ensure that they carry
on in this manner for quite a long time.

Commissions of Inquiry

Commissions of Inquiry can be instituted either by the Central
or State government, to tnquire into “any definite matter of public
importance.” (Commissions of Inquiry Act 1952, Section 3). Such
Commissions are meant to conduct an impartial inquiry particularly
when the normal investigational agencies are accused of communal
biases. That Commissions of Inquiry are routinely appointed after
communal riots in itself points to the routine collapse, or even active
collusion, of the administration and police during those riots. The Act
addresses precisely such systemic failures. While the government
has the discretionary power to appoint a Commission, it must
necessarily appoint such a Commission when the legislature passes
a resolution

The argument that the criminal justice proceedings cannot be
initiated till the Commission of Inquiry finishes its task is completely
fallacious. A Commission of Inquiry is not a substitute for the
functioning of the criminal justice system. For it is within the ambit
of the Indian Penal Code and the Criminal Procedure Code that the
criminals are prosecuted and justice is meted out in the courts. Thus
the Commission is an aid and a corrective to the functioning of this
normal system of criminal justice. For, it “may, after recording the
facts constituting the offence and the statement of the accused . . .
forward the case to a Magistrate having jurisdiction to try the same™
(Commissions of Inquiry Act, Section 5(4)). And the evidence
gathered by a commission can be “sufficient . . . to enable the
governmentto proceed " against those indicted “both administrative-
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ly and under the criminal law of the country™. The Members® Report
in Bhagalpur urged this most strongly (p.115). The Bhagalpur
Commission has recorded ample evidence about the causes leading
to the disturbances, and about action taken by the administration.
The Commission of Inquiry did not concern itself with “the actual
culprits taking part in the incident™, a task left *for the investigating
agency and for the Court” (Members’ Report, p.3). However, the
Members Report has indicted the officials who were directly respon-
sible for the riots.

Bhagalpur Riots Inquiry Commission

Following the first phase of the riots, a Commission of Inquiry
was set up under the 1952 Act, to investigate the incidents between
22 October and 8 December. The terms of the Bhagalpur Riots
Inquiry Commission were:

I tofindthe causes forthe communal riots that started in Bhagalpur

on 24 October 1989,

to investigate whether or not these were pre-planned and if so who

was responsible.

3. to examine whether or not the district administration tried suffi-
ciently to prevent the riots. In case members of the administration
had failed in their duties. then the guilty were to be named.

4. 1o try to suggest methods to prevent riots from recurring.

. to ook into other matters relating to the communal riots and also

make general suggestions for the future.
The Commission was to submit its Inquiry report to the

government within three months. that is by March 1990,
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The Two Reports: Divergent Findings

The Members Report of the Bhagalpur Riots Inquiry Commis-
ston presented their conclusions in 128 pages with 423 pages of
annexures. [t givesaclear chronological account of the riots in 1989,
and this account is supported by independent witnesses and fact-
findings of civil rights groups The report traces the history of
communalism in India, blaming both Hindu and Muslim fanaticism
for the hostile relations between the communities. It also condemns
the role of communal organizations and irresponsible sections of the
media in spreading rumours. [t indicts the district administration and
the police tor:



a. allowing the Ramshila procession to pass through the sensitive
Tatarpur arca even though it was not mentioned in the licence
issued for the procession.

b. indifference and incompetence in not anticipating the riots.

¢. fatlure to scotch rumours that were provoking communal vio-
lence,

d. failure to maintain curfew and their own active violation of the
curfew orders. to protest against the transfer of the SP on 26
October 1989,

Apart from general censure of officials and governiment agen-
cies on grounds of anti-Muslim bias, the Members Report names
certain officials directly responsible for the happenings:

I The Superintendent of Police K.S. Dwivedi is held “wholly

responsible for the riots that occurred.” According to the Report

the fact that VHP and BJP members along with the police
protested against his transfer, exposes the communal links of key
police officials.

Navin Kumar (Deputy SP) and K.C.Dubey (Officer-in-charge,

Kotwali PS), are both indicted for assisting the SP and being

I

Of Police and Riots

Police excesses during riots are the most visible and
obvious signs of communalization of the most prominent agency
of the State. In Delhi in the Sikh massacres. aliegations were
levelled against as many as 143 police officials. In the 1987
Meerut riots, after the initial phase of confrontation between
Hindus and Muslims, it became the violence of the Provingial
Armed Constabulary against the Muslims. On 23 May, 10 km.
west of Meerut in Maliana, the PAC shot dead as many as 30
people. Indeed, the police have a long tradition of communalism
as corroborated by the strictures passed on them by several
judicial commissions set up in the wake of communal riots. The
National Police Commission in its Sixth Report in March 1981,
noted several instances where “police officers and men appear
to have shown unmistakable bias againsta particular community
while dealing with communal situations,” and referred in this
connection to the composition of the police, “which is heavily
weighted in favour of the majority community.”




“spectator to loot, arson™ in the Sujaganj and Parbatti areas of
Bhagalpur town (p.114). ,

3. The IG Police G.P.Dohre is held to be equally responsible along
with the SP. The report notes that “his communal bias was
apparent ... during Muharram, when he said that he would make
Bhagalpur another Karbala™ (where Husain. son of Ali and
grandson of'the Prophet, and his Muslim troops were slaughtered
by the Caliphate’s army near Baghdad).

4. Officers-in-charge of police stations Nathnagar and Mojahidpur
are indicted on counts of “loot, arson, murder or abetting or
deliberately failing to prevent it” (p.115). ASIRamchander Singh
(PS Jagdishpur) is charged with personally directing the Logain
massacre, along with several others mentioned by name.

District administration officials specifically accused in this
reportare the DM Arun Jhaand the ADM in-charge (Control Room),

Executive Magistrate Bhagalpur, the Block Development Officers

of Nathnagar and others. The charges made against them are similar

to those against the police in the report.
The dissenting minority report of the Chairman, Justice Prasad

(see box "A Five Year Chronicle™). is in sharp contrast to the
majority Members Report. Originally the sole member of the com-
mission. he had consistently disagreed with the other members. Thus
he was opposed to the notices issued to the district and police officials
by the thenTAS officer members. Justice Prasad hadnot seen the need
toinquire into the conduct of these officials. who had heldresponsible
posts in Bhagalpur at the time of the riots and had failed to control
the riots and had connived with the rioters.

From the opening paragraph onwards. the Chairman’s Report
betrays the same communal perceptions which were cultivated and
exploited during the riots. In the chapter on the Background, the
Chairman instructs Indian Muslims to avoid contact withISlagents
.. ifthey want restoration of trust in them.” He is of the opinion that
the incidents at Fatehpur definitely had nothing to do with the riots.
and officials could not be blamed tor not taking precautions. About
the Tatarpur incident which sparked offthe riots in Bhagalpur town.
he squarely blames the Muslims for throwing bombs upon a com-
pletely peaceful Ramshila procession. He tgnores the factthatitis by
no means clear as to who threw the bombs,
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The chronology of the Bhagalpur riots and their aftermath only indicates
the series of delays at every stage. The delays are the first step in the
subversion of justice. Reports of the commissions appointed under the
Commissions of [nquiry Act (1952} in the last forty vears reveal how well
recognized is the importance of such subversion at the very first stage. The
methods practised are equally well recognized. Hence itis of some moment
to see how obstructions were placed sa that instead of the three stipulated
months the report took five years. For these obstructions were neither
haphazard nor innocent.

The riots occurred between 24 October to late Novemberin 1989, inrural
and urban Bhagalpur.

On 26 October transterorders ot the SP, K.S Dwivedi reached Bhagalpur.
The police demonstrated to demand withdrawal of the orders. Local BIP and
VHP members joined the protest. The then Prime Minister Rajiv Gandhi on
a survey of the riot hit district withdrew the order. The worst massacres
occurred in the next two days.

By 5.0 1220 dated %1 2/89. a single member Inquiry Commission was
instituted by the Bihar Staie Government. Retired judge of the Patna High
Court, Justice R.N.Prasad was the Chairman and sole member. The Com-
mission was due to submit its report in three months, that is by March 1990.

On 1 7 January 1990 RN Prasad assumed charge ofoffice. Public notices
were issued calling for written statements by 17 March regarding the facts
and circumstances of the riots. The date was extended to 16 April upon the
requestof'some individuals. Twomore petitions succeeded in postponing the
date to | May, 1990.

On Sand 7 May 1990, the first sitting of the Commission was postponed
to 21 and 22 May 1990,

On 21 May 1990, 481 written statements were received by the Commis-
sion. Out of these, 13 were selected for hearing by the Commussion. Thus
hearing began two months after the report was due for submission.

Until 1 October 1991, 12 witnesses were examined.

Considerable protests had taken place regarding the reliability of the sole
member. Responding to these the state government reconstituted the Com-
mission by adding two members, retired [AS ofticers Mr. Patankar and Mr.
S.Q.Rizvi. by S.0 1226 dated 1/10:91. The life of the Commission was
extended to 31 October 1991,

Immediately. the Ramshila Pujan Samiti and the Shri Ram Mahayagna
Samiti petitioned the Patna High Counrt for removal of the two new members

Kafila Luta Kaise: A

Q‘WJ(‘ No. 61 of 1991). On 17 December {991 the Patna High Court
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“ive Year Chronicle

dismissed the petition

They filed a Special f.eav e to Appeal (136 92y inthe Supreme Court. The
Supreme Court granted this prayer on 200993 It ordered the state govern-
ment to appoint two retired judges to replace the two carlier members.

On 16 October 1993 the new miembers appomnted by the Bihar govern-
ment, Justice R.C.P.Sinha and Justice 8. Shamsul Hasan, retired judges of
the Patna High Court. took over from the carlier members

[n 1993, during the tenure of the two TAS oflicers. notices were 1ssued
by Members of the Commission to seven ofticials of the district administra-
tion and police to inquire into their conduct under Section 8(B) of the Act.
These officials were - Arun Jha, then DML K.S Dawivedi. the SPLK.C Dubey.
K.B Choudhary. Ajai Singh. officers in-charge of Kotwali, Sabour and lsak
police stations respectively. Ramchandra Singh. S1 Jagdishpur police sta-
tion. (held responsible in the Logain massacre). and Jagjit Singh. BDO
Sabour (responsible along with the police in-charge of Sabour for the
Chandert killings).

Section 8 Ballows persons whose reputationis likely to be prejudicially
atfected by the inquiry. a reasonable opportuniiyv to be heard. The Chairman
did not agree o the decision to send notices to these ofticials,

The validity of the notices issues was questioned by K.S.Dwivedi. Arun
Jha (CWIC 53652 of 1993) and K.C.Dubey (CWIC 5203 of 1993}, in the
High Court. The High Court stayed the notices. The stay is still in operation.
Theotherotlicials filedacivil writapplication challenging the notices issued
w them. This is stll pending for admission in the High Court. Those
Commission members who had issued notices to the otficials were remov ed.
The officials. on the other hand have a stay on the notices and continue to
operate.

The period of the Comimission was extended to 15 February 19935,

On 15 February 1995 the Members submitted their report to the Chiet
Minister.

On 28 February 1995 the Chairman who disagreed with the Memboers”
findings, submitted a separate report.,

On 30 June 1995 the state government placed the report in the state
Legislative Assembly. The majortiy reportwas aceepted. The Memorandum
of action tiken was due to be submitted by the government in August.

By late November 1995 show cause notices were issued to concerned
offictals and one police officer, then 1G Bhagalpur. and in 1993, DGP Bihar,
Gunga Prasad Dohre was transferred.




Despite the ample evidence presented to the Commission, the
Chairman finds that, “neither the police nor the administration had
acommunalbias™. They failed in controlling the riots “for which they
must be held accountable and if necessary punished™ (Chairman’s
Report, p.98). Significantly the report omits all mention of the worst
massacres at Logain, Chanderi. and Bhikanpur in which witnesses
allege that the police were actively involved. No attempt is made to
fix responsibility for the riots. In fact, A.K Singh, ADM, Law and
Order, Bhagalpur. responsible for uncovering the Logain massacre
has been criticised for publishing an article exposing the collusion of
the district administration with rioters.

As 1s more than apparent, the findings of the two reports arc
completely divergent. While the findings of the Members Report
ought to be welcomed, it is nonetheless significant that neither of
the reports attempts to ascertain the death toll during the riots. As
per its terms of reference, the Commission was supposed to investi-
gate the incidents and fix responsibility. But if the death toll is
not ascertained, the facts of arson and looting are not established
responsibility cannot be fixed nor the guilty identified. The Members
Report does comment upon the delays in the trial courts, and the
large number of acquittals. They attribute these to the possible
intimidation of witnesses. But the obstruction of justice starts much
carlier, in the deliberately shoddy work (not filing FIRs, failing to
identify the assailants) done by the police in the first place. The
Members thus recognise that “CB! inquiry may be required in some
cases” (p.121) '

Whatis disturbing is their suggestion that a Rapid Action Force
headed by the army and under the direct control of the Central
Government be deployed all over India. Further, that it should have
intelligence and prosecution wings which should take over investiga-
tion and criminal proceedings in special courts. Institutions exist in
our democratic system with sufficient powers to tackle such situa-
tions. When they fail, their mallunctioning must be checked. The
Members’ recommendationofanentire parallel system with exiraor-
dinary powers may seem a reasonabie proposal in the context of such
malfunction, except that it further weakens those democratic institu-
tions.

The Members Report was accepted by the legislature by virtue
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ofbeing a majority report. The appointing government is required to
lay great stress on the composition of the Commission to ensure that
it is unbiased. When, as in the case of the Bhagalpur Commission,
one member was quite definitely biased. the integrity ot the very
institution of Commissions of Inquiry gets eroded. and along with it
the ability of the state to prevent further communalization. The fact
that the composition of the Commission could change so frequently
and that two reperts could be brought out with diametrically opposed
conclusions indicates a deeper problem: the susceptibility of Com-
missions of [nquiry to the inclinations ot the government in power
and interventions by the judiciary.

The history ofthe Commission bears this out. Forthe delays that
occurappear to be strategic and intentional. The Commission was set
up in 1989 by the Congress I, then in power in the state. Elections
were due soon and it made good electoral sense to appoint the one
membercommission. Afteralmosttwo years (till [991)during which
the sole member heard the evidence alone, the composition of the
Commission was changed. Objections against the single member
were raised not only by Muslim fundamentalist organisations but
also by the democratic sections. This change was brought about by
the state government, this time the Janata Dal, which had come to
power in the state in the 1990 elections,

In 1993, the Supreme Court intervened upon a petition by two
organisations, Ramshila Pujan Samiti, and Shri Ram Mahayagna
Samiti (see box A Five Year Chronicle™). They demanded that the
composition ol the Commission be altered again. This was now done
at the behest of the judiciary. The period of the Commission was
extended by two more years. The same stratagem of delay was used
by the state government after the report was tabled in 1995 and a
report of the action taken against the guilty had to be submitted.

Crime and Punishment

Governments in power routinely cite the appointment of Com-
missions of Inquiry after communal riots. as proof of their renewed
resolve to battie such violence: This emphasis leads to the popular
misperception that a Commission is a post-riot replacement for
normal investigative procedures. It is not. The due progess of law
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does and must continue to operate simultaneously. And this is where
the victims and theirrelatives have to struggle hardest to even set the
process rolling at all.

The fact finding by PUDR into the riots concluded that around
one thousand people had been killed. The report of the Commission
does not contain any mention of the number of people killed. The
report by the ADM, Relief and Rehabilitation provides an estimate
0f 982 deaths. This is included in the volume of Annexures with the
Members Report. The police however have supplied no figure in their
submissions included in the Annexures.

However as far as punishment to the guilty and justice for the
survivors is concerned, it is not the Commission of Inquiry but the
scribbled contents of the FIRs filed in far flung thanas of the 15
affected blocks of the district that are crucial. For, judicial action
starts from this point.

Lists of these FIRs, are attached to the Members Report. The
story of police indifference that they tell is aptly displayed by the
figures given. A total of 595 FIRs were registered by the police
during and after the riots, each pertaining to a separate incident of
arson, killing and looting. But these FIRs cover only 354 of the
recorded 982 deaths. Over 500 deaths are simply not recorded as
crimes. Either dead bodies could not be recovered or the victims were
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killed in police firing. In communal riots where police is guilty of
connivance. police firing takes on a different complexion altogether
than simply control of rioting mobs. In either event an FIR was not
recorded.

The problem arising from the lack of'a dead body is compound-
ed by the fear of the people in approaching the police. for many
policemen are known to have directly participated in the rioting.
Since it is upto the police to register an FIR, intimidation, deliberate
obstruction at the thana or even refusal to file complaint are only to
be expected. In such a situation, the mere filing of an FIR is a
substantial gain for the victim. Thus the delay in filing of the FIRs
was on an average two weeks. In the case of the Logain massacre
where 108 bodies were buried in the fields with the connivance of the
police . the FIR was filed 41 days after the incident. The delay
typically weakens the criminal charges and gives to the accused
ample time to destroy evidence.

Chanderi village: Whither Justice?

One of the instances of large scale massacre with active
connivance of the police occurred at Chanderi village under
Sabour P.S. on 28 October 1989. An army contingent had come
to the village on 27 October after an attack in which two Muslims
were killed and a number of houses burnt. The Muslims of the
village numbering 70-80 were handed over by the army officer,
Major Virk to the Incharge of the Sabour P.S. at night on the
assurance of providing them food and protection. Next morning
police brought out the Muslims on the pretext of shifting them to
another village. Within the village the Muslims were attacked
and 60 dead bodies were thrown into a pond. One woman
survived and was rescued by Major Virk later in the day. She
narrated the happenings before the High Court which held the
police responsible.

An FIR was lodged at the Sabour P.S. (No. 180/89). The
administration ordered an enquiry into allegations of police
connivance. Those conducting the enquiry were none other than
the S.P.. Mr. Dwivedi and the D.M., Mr. Arun Kumar Jha. Both
have been indicted by the Commission. They concluded negli-
gence by the army and the police. Two cases are currently
pending in the Sessions Court (S/T 736/92 and 342/91) in which
a total of 39 people are named accused.
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In a riot situation the form of attack is typically a mob of
strangers. Where some of those part of the mobare identified. victims
are unwilling to state the names fearing further attacks. There fore of
the 595 FIRs registered. in 416 FIRs no accused is named.

The sorry tale of investigations performed by the police is clear
from the fact that in only 140 FIRs chargesheets were filed by the
police. These FIRs transformed themselves into 142 cases in the
Sessions Court. In the rest of the cases the police filed the final report
indicating that no accused could be identified and thus cases were
closed. In this way prosecution was thwarted for 119 killings among
other crimes, for which FIRs were lodged. For the FIRs in which
police closedthe case after investigation, the courts accepted the final
reports given by the police. No attempt was made to hand over
investigation to any other agency given that over 400 FIRs were
being closed.

The 142 cases filed in the court accused 1392 people of
participating in incidents of violence and looting. Six years later 87
cases against 901 accused are still pending. Ofthe 55 cases decided,
I'T have ended in convictions in which 50 people have been awarded
punishment. Of the 142 cases 38 cases relate to murder. 12 of these
cases have been decided and one has resulted in conviction. Of'the
406 people accused in murder cases, the court has decided on 95
people. of whom 94 have been acquitted.

Punishment to the Guilty
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1600}
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16



Tabling the Report and What Followed After

In August 1995 after the Members Report was tabled, certain
questions were raised about 1t by the Patna High Court. The court
responded to a petition of slander and misrepresentation filed by Mr.
L.K.Advani (BJP President) regarding the criticism levelled at him
in the report. Mr. Advani is accused of resorting to the threat of
rioting unless the Muslims “identify with Hindutva' (quoted in
Panchjanva. the official mouthpiece of the RSS, and the Times of
India, 30 January 1993). On 14 September 1995 the court ruled in
Mr. Advani’s favour and directed the Members to give an explana-
tion. The BJP’s dissatisfaction with the Members Report which
condemns the party as communal is obvious.

After the longawaited report was finally brought out. executive
action upon its recommendations continued to contribute to the
process by which the entire institution is reduced to farce. Bihar
Chief Minister Laloo Prasad Yadav had stated categorically on 30
June 1995, “The government will spare no one who has been indicted
by the majority of the Commission. My government will ensure
severest punishment within three months of those who have been
found guilty of aiding and abetting the worst ever riot in Bihar.”
Eleven months have gone by and the government has still not tabled
its Memorandum of Action Taken. So far the action has been
minimal and piecemeal. Show cause notices have been issued to some
of the indicted ofticials, and G.P.Dohre, one of the main accused in
the Report. then 1G Bhagalpur and later Director General of Police
Bihar, has been transferred. The punitive capacity of transfers is
dubious to say the least. This much was done by the third week of
November, three months after the Memorandum of Action Taken
was due. Compared to the fanfare with which the Commission was
announced, the elaborate prolonged ritual of maintaining it and the
positive report that did emerge. the action taken appears to be rather
like a joke in bad taste.
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Conclusion

Official response in the aftermath of a riot thus follows a
two-pronged channel. One, through the criminal justice system and
two, through the Commission of Inquiry. It is to prevent possible
biases in the normal process of prosecuting the cases- through filing
a police report. framing charges and going to the courts- that a
Commission of Inquiry is instituted. For, as in the case of Bhagalpur.
state representatives are often directly involved in the rioting. Then
those guilty of abetment, connivance, dereliction of duty and negli-
gence are not likely to charge themselves or prosecute others
responsible. The data collated from the annexures stands testimony
tothe factthat intentional dereliction of duty and negligence by police
continue in the aftermath of the riot.

Time bound commissions of inquiry are appointed to perform
two tasks. (1) to wdentify the guilty officials so that they can be
charged and that the administration can be reorganised to prevent the
guilty persons trom hampering the process of justice; and (2) to
suggest measures to prevent such occurrences in the future.

The failure of the state government to initially appoint an
impartial inquiry prepared the way for delays in the Commission.
The play of communal politics and an insensitive judiciary furthered
thesedelays. Consequently, while five years ofreconstitution dragged
onthe same administration, which was later indicted by the Commis-
sion for connivance with the rioters, continued to register, invest igate
and prosecute the crimes committed during the riots. Necessarily this
resulted in non-registration of crimes. cursory investigation and
weak prosecution, .

Hence, the Members Report apart from making suggestions
and fixing responsibility also points to the need for proper investiga-
tion and prosecution of crimes which had occurred five years ago.
And this aspect of the recommendations of the Commission has
neither been publicised nor any action taken or promised regarding
it. The Bihar government has not yet even submitted the Memoran-
dum of Action Taken, violating the legal stipulation of six months.

The real problem lies in the failure of the state to sateguard
the lives and property of its citizens both during the riots and in their
aftermath. That the Commission of Inquiry is properiy constituted.
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allowed to function, and justice done according to 1ts recommenda-
tions depends on the political will of the government. This will is
singularly lacking. For it inherently follows tfrom the lack of political
will to prevent riots in the first place. So, tirst, representatives ot the
state allow, if not actively instigate communal riots. Thenthey shield
those who have perpetrated the arson. loot. and killings through
formal measures like departmental inquiries. The state sets up a
Commission of Inquiry, whose functioning can be thwarted by vested
interests in the state itself. The circle is complete, and the subversion
of rule of law, total.

The fate of'the Srikrishna Inquiry Commission probing into
the Bombay communal riots in December 1992 and January 1993 is
the worst example of this process. On 23 January. 1996. the Shiv
Sena-Bharatiya Janata Party government in the state decided to wind
up the Commission. The reason provided was that the government
has spent Rs. 1.7 crore on the Commission and that its term had been
extended five times since its inception. Worse still the government
defended its decision by saying that the Commission “"had become an
exercise in futility”. And that ever since the new government took
charge “Maharashtra has been witnessing complete communal
harmeny. The Commission’s proceedings would have unwittingly
vitiated this atmosphere™ (Times of India, January 24. 1996).
Masked by these arguments for efficiency is the original reason for
setting up the Commission. The deaths of over a thousand people and
large scale destruction of property three years ago which the Com-
mission had been investigating hang in the balance.

The gradual dilution of'this democratic institution today has
reached a point where it has been explicitly debunked on grounds of
futility and expenditure. What becomes evident from the aftermath
of'the 1989 Bhagalpur riots is the deliberate nature of the delays and
attempts at rendering the institution of the Commission futile.

The arbitrariness of this decision of the Maharashtra gov -
ernment has ominous implications for democracy. The NHRC has
now taken over the inquiry into the Bombay riots. After one
institution is made hollow from within and its working obstructed at
every step, the work is taken over by another newly created institu-
tion. Exposed in this is an absence of commitment to the rule of law
by ruling and opposition parties. In Bhagalpur the Congress was in
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power when the riots occurred, the BJP provided the immediate
occasion for the riots, and the Janata Dal that came to power after the
riots has failed to prosecute guilty officials even after halfa decade.

The fundamental principles of the Constitution-the right to
life and equality before the faw - holds little meaning for the political
parties, the government. the administration, and the police. It has
little meaning for the general public itself, except when various
sections suffer the consequences of the deliberate flouting of the
constitutional guarantees by the state and its institutions.

And for some of the victims of this failure. such as the
families of the 628 killed in Bhagalpur for whose murder no FIR has
been filed, the hope for redressal is faint. Thus for many of those who
died in these riots. there is inequality not only in life but in death.

Thus rule of law, the mainstay of the Constitution. gets
subverted not only during the functioning of the Commission ot
Inquiry, but more insidiously and dangerously, because of its very
invisibility, in the subversion of the normal procedures of the Cr.P.C.
and the LP.C.. The sad chronicle of the Bhagalpur riots and its
aftermath is a pointer to the erosion of the Constitution from within
by those very authorities who have pledged themselves to obey and
preserve it. Our hope lies in that small minority which hearkens to the
dangerous portents of our times and are willing to struggle for the
right to life and cquality for all our people.

20



Published by:  Secrctary, Peoplc’s Union for Democratic Rights.
For Copies: Dr. Sudesh Vaid, D-2, Staff Quarters, I.P. College
Shamnath Marg, Delhi - 110054
Printed at: Classic Offset, Rohtas Nagar, Shahdara, Delhi
Suggested Contribution: Rs. 6/- (Please add mailing charges)



“Disappeared”
Punjab Police Abducts Civil Rights Activist

Jaswant Singh Khalra (43) general secretary of
the Human Rights Wing of the Shiromani Akali Dal
was abducted from outside his house in Amritsaron
6 September 1995. He was last reported to have
been seen on 22 September in Sarhali police station
near Taran Taran. A habeas corpus petition was
moved in the Supreme Court. Over four months have
passed but to date there is no news of him.

Between 1991 and 1994, 538 dead bodies were
cremated at Patti Municipal grounds in Amritsar
district. In 1992 itself, 300 unidentified and unclaimed
bodies were cremated at the Durgiana Mandir cre-
mation grounds in Amritsar city. The figure could be
higher given the fact that the police at times burnt

re. ]
miore than one body at.a pyre continued on reverse

Produce J.S.Khalra in Court
‘We Want J.S.Khalra Alive
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