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Dedicated to those:

Killed in extra-judicial executions, custodial violence and fake encounters
Buried in unmarked and unidentified graves

Disappeared for countless years

Tortured

Raped

Detained with complete disregard for the law

and subjected to numerous other human rights violations
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GLOSSARY

Armed Forces (Jammu and Kashmir) Special Powers Act, 1990 [AFSPA]: Jammu and Kashmir legislation that provides
special powers and immunity to the armed forces operating in Jammu and Kashmir. The immunity clause mandates that sanction
for prosecution is to be granted in certain circumstances by the Central Government Ministries of Defence and Home Affairs.

Border Security Force [BSF]: Indian paramilitary force charged with guarding India’s land borders

Central Reserve Police Force [CRPF]: Indian paramilitary force that assists the police in maintaining law and order and
containing insurgency

Criminal Procedure Code, 1989 [CrPC]: Jammu and Kashmir legislation that lays down the procedural rules that govern
criminal investigation and trial in Jammu and Kashmir

Deputy Commissioner [DC]: Head of the revenue department at the district level. The District Commissioner in each district
also has certain law and order functions.

Divisional commissioner: Head of the revenue department at the divisional level. Jammu and Kashmir has two Divisional
Commissioners: for Jammu and Kashmir. The Divisional Commissioner also has certain law and order functions.

Ex-gratia government relief: Government relief for death or disability as a result of violence attributable to the breach of law
and order or any other form of civil commotion; Rs. 1, 00,000 granted for the death of any person

Government backed militant [Ikhwan]: Government backed militants used by the armed forces

Hizbul Mujahideen [HM]: A Kashmiri militant organization founded in 1989 and operational in Jammu and Kashmir
Lashkar-e-Taiba [LeT]: A Pakistan based militant organization founded in 1990 and operational in Jammu and Kashmir
Public Safety Act, 1978 [PSA]: Jammu and Kashmir legislation that allows for detention of persons

Ranbir Penal Code, 1989 [RPC]: Jammu and Kashmir legislation that lays down the substantive criminal laws
Rashtriya Rifles [RR]: Counter-insurgency/anti-terrorist force of soldiers deputed from other parts of the Indian army

Special Operations Group [SOG] of the Jammu and Kashmir Police: An informally constituted component of the Jammu and
Kashmir Police constituted in the early 1990’s and alternatively referred to as the Special Task Force [STF]

Special Police Officer [SPO]: Person recruited as a police officer to assist the Jammu and Kashmir Police

SRO-43 [Statutory Rules and Orders]: Rules for compassionate employment of family members of victims of militant related
action or other specified reasons

State Human Rights Commission [SHRC]: A quasi-judicial human rights body formed under the Jammu and Kashmir
Protection of Human Rights Act, 1997 for the protection of human rights in Jammu and Kashmir

Structure of Indian Judiciary: The judiciary in Jammu and Kashmir is composed of lower courts, criminal and civil, and a High
Court with separate wings at Jammu city and Srinagar city. Further, all courts in Jammu and Kashmir are subordinate to the apex
court of India: the Supreme Court.

Village Defence Committee [VDC]: Village level committee composed of civilians, armed by the government and used by the
armed forces. The VDC’s came into existence in the early 1990°s.
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EXECUTIVE SUMMARY: ALLEGED PERPETRATORS - STORIES OF IMPUNITY INJAMMU AND KASHMIR

This report, prepared over two years using information gleaned mostly from official State documents, portrays the state of impunity prevalent in
Jammu and Kashmir. Where identities of individual perpetrators of crimes are known it seeks a process of accountability for institutional
criminality.

In the highly militarized space of Jammu and Kashmir, it reveals an entrenched culture of impunity. Cases of human rights violations committed
by members of various State forces are analyzed within the context of an occupation, an armed conflict, and a state of structural impunity. These
have evolved within State institutions, including the armed forces, and traverse the application and interpretations of special laws, and finally the
judicial system itself.

The defining feature of human rights violations here is that in the name of countering militant violence the Indian State authorizes armed forces
to carry out every kind of operation, often without adherence to laws and norms. In a majority of cases crimes are not noted or investigated at all.
Therefore, any listing or analysis of cases in this report would inevitably be an incomplete one.

However, even the rudimentary statistics contained in it reveal an appalling picture. Out of 214 cases a list emerges of 500 individual
perpetrators, which include 235 army personnel, 123 paramilitary personnel, 111 Jammu and Kashmir Police personnel and 31 Government
backed militants/associates. The designations of some of these alleged perpetrators points to a deep institutional involvement of the Indian State
in the crimes. Among the alleged perpetrators are two Major Generals and three Brigadiers of the Indian Army, besides nine Colonels, three
Lieutenant Colonels, 78 Majors and 25 Captains. Add to this, 37 senior officials of the federal Paramilitary forces, a recently retired Director
General of the Jammu and Kashmir Police, as well as a serving Inspector General.

This report also seeks to turn the focus on identities of alleged perpetrators of crime and atrocity. Therefore, rather than a general reference to,
for example, the Rashtriya Rifles, names and ranks of officers of this counter-insurgency force are mentioned. This stems from the
understanding that despite a culture of systemic impunity that exonerates perpetrators, it is individuals who commit violations, and they must
first and foremost bear responsibility for their acts. By naming names the report seeks to remove the veil of anonymity and secrecy that has
sustained impunity. Only when the specificity of each act of violation is uncovered can institutions be stopped from providing the violators a
cover of impunity.

The institutional culture of moral, political and juridical impunity has resulted in enforced and involuntary disappearance of an estimated 8000
persons [as on Nov 2012], besides more than 70,000 deaths, and disclosures of more than 6000 unknown, unmarked and mass graves. The last
22 years have also seen regular extra-judicial killings punctuated by massacres. The Gow Kadal [Srinagar] massacre of around 50 persons on 21
January 1990 and other mass killings discussed in this report are symbolic reminders of the persistent human rights violations in Jammu and
Kashmir.

The concept of individual criminal responsibility is well established under international criminal law. From Nuremberg to the United Nations ad
hoc tribunals — like the International Criminal Tribunal for Rwanda, and the International Criminal Tribunal for the Former Yugoslavia - to the
most recent, the International Criminal Court [ICC], the focus of international law has gradually moved from laying responsibility for crimes
from the general — the State — to the individual — the perpetrator.

This is not to suggest that the institutions and the State bear no responsibility: in fact, it is clear that it is the Indian State that fosters a climate of
impunity in Jammu and Kashmir. As principles of command responsibility have been elaborated and evolved under international criminal law,
along with other principles of individual criminal responsibility, such as Joint Criminal Enterprise, it is clear that individual perpetrators of
crimes own only a certain part of the final responsibility. This is particularly true in case of organized structures such as the armed forces, where
senior officers [and often, the government] also bear responsibility.

But, by focusing on individuals, the anonymity that protects the perpetrators of actual crimes can be eroded. By specifically naming alleged
perpetrators, institutional cover is no longer allowed to shield them, thereby allowing for greater transparency and accountability. To facilitate
justice, understanding of the specific is critical in order to allow for a greater understanding of the general.

Cases presented in this report reveal that there is an overwhelming reluctance to genuinely investigate or prosecute the armed forces for human
rights violations. There is an occasional willingness to order compensatory relief, but not to bring the perpetrators to justice. Without adequate
prosecution, and fixing of individual criminal responsibility, monetary compensation is at best a weak palliative measure, and at worst a bribe to
buy the silence of the victims.

The role of the judiciary in a conflict zone is a vital and, often, only hope available for ensuring justice. It must serve as an effective check on the
executive and be vigilant in ensuring that human rights of individuals are not violated. Despite the occasional passing of strong orders, this
report contains numerous examples of the High Court effectively condoning the continuation of violations. The general experience in Jammu
and Kashmir has been that the judiciary has allowed itself to be conscious of the power and will of the executive, thereby rendering itself
subservient to the State.

Domestic processes of justice also do not appear willing to consider violations within this conflict in the light of relevant international
humanitarian law i.e. the Geneva Conventions (1949), the Additional Protocols (1977), or international criminal law, as India has not yet
legislated on crimes of Genocide, Crimes against Humanity and War Crimes. Domestic Indian law does not even criminalize “Enforced
Disappearance” or “Torture”, which means that it is unable to prosecute perpetrators of such crimes, thus depriving the people of appropriate
instruments to force prosecution.
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Unwillingness of the Indian State to address human rights issues in Jammu and Kashmir has been most recently displayed by the Government of
Jammu and Kashmir Home Department submission to the State Human Rights Commission [on 13 August 2012] about action taken on its
recommendations of 19 October 2011 regarding unmarked and mass graves in three districts of North Kashmir. This submission exhibits an
unwillingness to correctly appreciate the concerns of its own State institution, the SHRC, and a purported inability to take any action. For
example, on the question of conducting Deoxyribose Nucleic Acid [DNA] tests on the bodies interred in the graves, it is stated that with “only
15/16 recognized labs in the Government as well as in the Private Sector, in the entire country” a comprehensive process cannot be undertaken.
Instead, a ludicrous and unique solution is put forward: a blood relation of the victim “should be in a position to indicate with fair amount of
certainty the exact location of the graveyard and the grave which is now sought to be re-opened”. This unwillingness of the Indian State to
critique itself therefore requires focused attention from the international community.

In the context of the Kashmir conflict the IPTK does not consider this report to be a definitive or exhaustive list of alleged perpetrators. It merely
seeks to begin a process of accountability. The cases chosen are those where the IPTK has received information. In a State where institutions —
such as the police — have proven ineffective, a majority of the violations have in fact not been investigated. Therefore, the names of alleged
perpetrators in a majority of cases are officially unknown, though certainly part of living public memory.

This report does not attempt to travel through the chain of command to establish the full list of all possible perpetrators who could be held
responsible for specific crimes. Further investigations would be necessary to understand more comprehensively the role of superior authorities
involved in these crimes.

What is striking is that the documents in possession of the State itself indict the armed forces and the police by providing reasonable, strong and
convincing evidence on the role of the alleged perpetrators in specific crimes.

The IPTK does not however believe that the entirety of the crime, including the role of alleged perpetrators, is captured in any one of the specific
cases analyzed. Drawing from principles of Command Responsibility and Joint Criminal Enterprise under international criminal law, it is clear
that only further non-partisan investigations would bring to light the entirety of criminality and culpability for each of the crimes documented in
this report.

Despite available documents that indict the alleged perpetrators, the response of the Jammu and Kashmir Police, Government of Jammu and
Kashmir and the Indian State has been woefully inadequate. From denial of sanction for prosecuting members of armed forces under the Armed
Forces (Jammu and Kashmir) Special Powers Act, 1990 [AFSPA] to limited prosecutions of members of the Jammu and Kashmir Police and
civilian associates of the armed forces, the Indian State and its functionaries appear to have played a direct role in the commission of crimes and
subsequent cover ups.

The list of alleged perpetrators, their ranks, units and area of operations strongly suggest that the crimes listed within this report occurred across
Jammu and Kashmir, across various armed forces and the police, and at various levels of the hierarchy of each of these government forces.

The cases discussed in this report go contrary to the Indian State narrative of human rights violations as mere “aberrations”. Crimes in Jammu
and Kashmir have not been committed despite the Indian State but because of it. The structures of the Indian State, including the Government of
Jammu and Kashmir, must be accused of not just standing by while human rights violations have taken place, but carry a far higher culpability.
They must be accused of willfully putting in place structures specifically meant to carry out these crimes.

For reasons attributable more to the IPTK and less to the all pervading criminality in the region, districts such as Baramulla, Kupwara and
Srinagar receive more focused attention in this report, although the cases are from all over Jammu and Kashmir. The official designations of the
alleged perpetrators and the geographical spread of the crimes committed against the people of Jammu and Kashmir indicate a decisive will of
the Indian State, carried out by its functionaries as part of a design.

Numerous cases in this report reveal that volumes of evidence exist of crimes committed by specific perpetrators, assisted by a system where
impunity is available right from the commission of the crime to the ultimate cover up.

Based on the information before it, the IPTK cannot conclusively pronounce on the guilt of any of the alleged perpetrators, but it is clear that

enough evidence exists to warrant further action. However, in the absence of any institutional or political will to take the evidence to its natural
conclusion — a trial where the crime and the guilt of a perpetrator can be proven beyond reasonable doubt — the Indian State stands indicted.
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INTRODUCTION

Prepared over two years, this report documents state impunity in Jammu and Kashmir. It seeks a process of accountability for institutional crime,
where the identities of the individual perpetrators are known. Cases of human rights violations committed by individuals from various State
forces are analyzed in the report, within the context of an occupation, an armed conflict and a state of structural impunity. Structures and the
culture of impunity in the highly militarized space of Jammu and Kashmir have evolved within, and traverse through State institutions, the
armed forces, the application and interpretations of special laws, and finally the judicial system itself.

The judicial attitude to the widespread practice of extrajudicial killings by staging ‘fake encounters', as exemplified by a recent Supreme Court
judgment serves to illustrate the hypocritical culture of structural impunity. Fake encounters [extrajudicial executions under the garb of
legitimate encounters], along with various other human rights violations, have been a stark reality for the people of Jammu and Kashmir over the
last 22 years. In 2008 the media reported the oral observations made in court by Supreme Court Justice Aftab Alam and Justice G.S. Singhvi,
where the Justices made reference to the practice of fake encounters for rewards in Jammu and Kashmir®. In the backdrop of these observations,
activists, lawyers, and most importantly, families of the victims keenly awaited the Supreme Court judgment in the Pathribal fake encounter
case, where personnel of the 7 Rashtriya Rifles [RR] were found by the Central Bureau of Investigation [CBI] to have killed five persons in a
fake encounter on 25 March 2000.

On 1 May 2012, the Supreme Court of India issued its final judgment in the Pathribal fake encounter case [General Officer Commanding v.
Central Bureau of Investigation (CBI) & Anr]. The judgment unfortunately failed to address the legal issues within the reality of the ongoing
conflict in Jammu and Kashmir, and has only strengthened the impunity that exists for human rights violations, particularly for the armed forces.
The Supreme Court found that as per Section 7 of the Armed Forces Jammu and Kashmir [Special Powers] Act, 1990 [AFSPA] [Annexure 1],
while a chargesheet may be presented before a court, no cognizance may be taken. This means that even where clear evidence exists indicting
members of the armed forces of crimes, the court cannot recognize the prima facie validity of this evidence as crimes and begin trial, as it would
in the normal course, without prior sanction of the government

While the Supreme Court initially states in its judgment that “the question as to whether the sanction is required or not under a statute has to be
considered at the time of taking cognizance of the offence...”, it concludes by stating that cognizance may not be taken by a court without prior
sanction. The effect of this conclusion might well be a complete negation of the qualifying portion of Section 7 of AFSPA which limits the need
for seeking sanction only “in respect of anything done or purported to be done in exercise of the powers conferred by this Act”. This
qualification is redundant unless a competent court is empowered to take cognizance of a case i.e. apply its judicial mind independently to the
chargesheet and decide whether the qualification applies.

The Supreme Court states that “facts of this case require sanction of the Central Government to proceed with the criminal prosecution/trial”
[emphasis added]. Therefore, it appears that on one hand the Supreme Court has effectively barred courts from taking cognizance of a case, but
through this judgment, it has appreciated the facts of the Pathribal fake encounter case and found that sanction would be required to be sought?.

The thrust of the Supreme Court judgment is that there is a presumption of good faith when considering the need for sanction, and this
presumption can only be dislodged by cogent and clinching material. Therefore, the Supreme Court when considering the application of Section
7 AFSPA places the onus on the investigating agency to sufficiently prove that an act was outside the official discharge of duty and was not in
good faith. This finding of the Supreme Court would appear completely ignorant of the realities of rights violations in Jammu and Kashmir. For
example, an allegation of rape would on the very face of the facts be clearly outside the official discharge of duty and there could be no question
of the rape being committed in good faith.

The implications of the judgment in the Pathribal fake encounter case for human rights violations in Jammu and Kashmir remain relevant even
in 2012. On 2 January 2012, Altaf Ahmad Sood was killed and two others injured at Boniyar village®. On the late evening of 10 February 2012,
Ashiq Hussain Rather stepped out of his house and was shot dead by soldiers of the 32 Rashtriya Rifles of the Indian Army*. On 22 March 2012,
Sajad Ahmad Dar, resident of Sopore, died in a hospital, having been in police custody, detained under the Public Safety Act, 1978 [PSA]®. The
family of the victim stated to members of IPTK that the Special Operations Group [SOG] of the Jammu and Kashmir Police had tortured him.

Altaf Ahmad Sood’s death allegedly took place when people from the village were protesting power shortage in the area near a local power
station. Personnel of the Central Industrial Security Force [CISF], guarding the power station, allegedly fired at the protesting crowd. The media
reported that on 30 September 2011, a circular was issued by the CISF Deputy Inspector General [DIG] that “We may not wait for the arrival of
the police or the presence of a magistrate for taking any steps against any activities which threatens the security of the installation®. The CISF
also initiated an independent parallel enquiry. The CISF probe report was submitted to the Ministry of Home Affairs and reportedly concluded
that the CISF personnel had followed the standard operating procedure during the incident’. Police investigations resulted in a chargesheet
against five CISF personnel, but not for the crime of murder®. A magisterial enquiry ordered by the Government of Jammu and Kashmir

! The Hindu, http://www.hindu.com/2008/04/30/stories/2008043060391300.htm, 30 April 2008.

2 This seeming contradiction between the conclusions of the Supreme Court would require further clarification in the future, and perhaps is a pointer to the need to
allow competent courts the opportunity to fully appreciate the specifics of a case before a request for sanction is necessitated.

% Economic Times, http://articles.economictimes.indiatimes.com/2012-01-03/news/30584782_1_jammu-and-kashmir-counter-insurgency-grid-nasir-aslam-wani, 3
January 2012.

4 Al Jazeera, http://www.aljazeera.com/NEWS/ASIA/2012/02/2012211192417545776.html, 11 February 2012; Greater Kashmir,
http://www.greaterkashmir.com/news/2012/Feb/12/youth-s-killing-triggers-protest-in-rafiabad-53.asp, 12 February 2012.

®Daily Excelsior, http://www.dailyexcelsior.com/web1/12mar25/news2.htm, 25 March 2012.

® Mail Today, http:/indiatoday.intoday.in/story/kashmir-cisf-men-had-orders-to-fire-baramula-protesters/1/167162.html, 4 January 2012.

"Greater Kashmir, http://www.greaterkashmir.com/news/2012/Jan/9/inquiry-officer-to-record-statements-from-today-65.asp, 9 January 2012.

®Greater Kashmir, http://www.greaterkashmir.com/news/2012/Mar/4/cisf-men-charged-for-boniyar-killing-28.asp, 3 March 2012.
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concluded that the firing was unprovoked®. Following the killing of Ashiq Hussain Rather, the Government of Jammu and Kashmir and the army
constituted enquiries®®. Sajad Ahmad Dar’s case was also subjected to a magisterial enquiry, which concluded that the jail authorities were found
guilty of negligence®!. The matter is presently before the High Court seeking further action.

State of Impunity

The above detailed incidents, seen in the context of the Pathribal fake encounter judgment of the Supreme Court serve as a useful prologue to
the present report - killings, apparently unprovoked, followed by a response from the government usually as a reaction to public outcry] in the
form of an enquiry or investigations, and a sense that the true perpetrators of the crimes may never be brought to justice. The story of Altaf
Ahmad Sood, Sajad Ahmad Dar and Ashig Hussain Rather strongly resonate with the story of impunity in Jammu and Kashmir. Coupled with
the response of the Supreme Court, these implicate the Indian State in human rights violations in Jammu and Kashmir.

The defining feature of human rights violations in the last 22 years in Jammu and Kashmir is that in the name of countering militant violence the
Indian State authorizes armed forces to carry out every kind of operation, with or without adherence to laws and norms. Significantly, in a
majority of cases crimes are not noted or investigated at all. Therefore, any listing or analysis of cases would be an incomplete one.

The Jammu and Kashmir Police who are required to register First Information Reports [FIR] and carry out speedy and accurate investigations,
often fail to do so. Families of victims are forced to approach various courts to order the police to file FIRs and carry out investigations. The
situation is exacerbated in cases involving fellow police personnel. In fact, a circular was issued by the Home Department, Jammu and Kashmir,
to the police stations [Letter# SP 5Exg/267881 dated 14 April 1992] directing them to disobey the Criminal Procedure Code [CrPC], 1989 by
refusing to file FIR’s against the armed forces without the approval of higher authorities, and refrain from reporting accusations of misconduct
on the part of the armed forces in their daily logs. Besides, there is a routine lack of cooperation by the armed forces in police investigations. The
reality of Jammu and Kashmir therefore points to an institutional impunity at political, judicial and moral levels.

This institutional culture of moral, political and juridical impunity has resulted in, by some estimates [as of 2012], enforced and involuntary
disappearance of at least 8000 persons*? besides more than 70,000 deaths®®, and disclosures of more than 6000 unknown, unmarked, and mass
graves*. The last 22 years have also seen numerous large-scale massacres, in addition to regular extra-judicial killings. The Gow Kadal
[Srinagar] massacre of around 50 persons on 21 January 1990 and other mass Killings discussed in this report are symbolic reminders of the
persistent human rights violations in Jammu and Kashmir.

On numerous occasions, over the years, governments in power [both in Jammu and Kashmir and at New Delhi] have used the specters of
security, national interest and public order to propagate violence, ineffectively address human rights violations, or altogether disregard the
concerns of the people of Jammu and Kashmir. Violations by the armed forces are disregarded and referred to as false allegations leveled to
demoralize the armed forces or malign their image. Alternatively, they are termed as “aberrations”*. Occasionally, the lives of innocent persons
are considered “collateral damage” in the larger war waged in Jammu and Kashmir'®. This approach, evident in the manner in which
investigations are handled, is also revealed by the manner in which the process of seeking sanctions for prosecutions under AFSPA is dealt with.
To begin with, the insistence on the sanction process in cases where it is inconceivable that the acts were carried out in exercise of the powers
conferred under the AFSPA, is telling. For example, in the Pathribal fake encounter case of 25 March 2000, the five victims were killed and
then burnt. This act of burning bodies, leaving aside the actual killing, would constitute an international crime [certainly a war crime] and the
prosecution of this crime should not require a sanction for prosecution.

Impunity, Secrecy and the Politics of Misinformation

Sanctions

The positions taken by the Government of Jammu and Kashmir and the union Ministry of Defence [MOD] with regard to cases where sanction
for prosecutions under AFSPA have been sought highlight the pervasive climate of secrecy and non-disclosure, and the misuse of the sanction
process. On 6 September 2011, the Jammu and Kashmir Home Department, in response to an application under the Right to Information Act,
2009 [RTI] submitted a list of 50 cases where sanction had been sought from the Ministry of Home Affairs [MHA] and MOD [Annexure 2]. On
10 January 2012, in response to an application under the RTI Act, 2005, the MOD submitted a list of 24 cases received for the grant of sanction
from the Government of Jammu and Kashmir Home Department between 2007 and 15 December 2011 [Annexure 3]. Out of the 24 cases in the
MOD list 14 find no mention in the Government of Jammu and Kashmir Home Department list. Therefore, while the MOD indicates that these
14 cases had been received at its office, the Government of Jammu and Kashmir Home Department appears to have no record of forwarding
these cases. Also disconcerting is the manner in which the MOD has dealt with these 24 cases. In 19 of the 24 cases, sanction has been declined.

®Greater Kashmir, http://www.greaterkashmir.com/news/2012/Jul/21/cisf-resorted-to-unprovoked-firing-report-31.asp, 21 July 2012.

©Daily Mail, http://www.dailymail.co.uk/indiahome/indianews/article-2099843/Kashmir-erupts-boy-22--killed-accidental-army-bullet.html, 12 February 2012.
™ Kashmir Reader, http://kashmirreader.com/09142012-ND-sopore-youth%E2%80%99s-death-in-jail-4171.aspx, 14 September 2012.

2 pyblic Commission on Human Rights, State of human rights in Jammu and Kashmir, 1990-2005, 2005, p.96; IPTK, Buried evidence, Unknown, Unmarked and
Mass graves in Indian-Administered Kashmir, A preliminary report, 2009, p.10; APDP, Half widow, Half wife?, Responding to gendered violence in Kashmir,
2011, p.2.

8 public Commission on Human Rights, State of human rights in Jammu and Kashmir, 1990-2005, 2005, p.vi; IPTK, Buried evidence, Unknown, Unmarked and
Mass graves in Indian-Administered Kashmir, A preliminary report, 2009, p.10; APDP, Half widow, Half wife?, Responding to gendered violence in Kashmir,
2011, p.2.

¥ Kashmir Reader, http://kashmirreader.com/kreadernew/07042012-ND-government-has-no-record-of-unidentified-burials-1177.aspx, 4 July 2012.

5 Qutlook, http:/news.outlookindia.com/items.aspx?artid=203079, 21 February 2004.

%8 Times of India, http:/articles.timesofindia.indiatimes.com/2002-04-20/india/27140259_1_army-officer-local-militants-jamwal, 20 April 2002; Greater Kashmir,
http://www.greaterkashmir.com/news/2012/Jul/29/reduce-footprints-of-forces-antony-53.asp, 29 July 2012.
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The remaining 5 cases are “under examination”. Of these 19, in 5 cases, the MOD has declined sanction and either stated that the allegations
were “motivated by vested interest to malign the image of the security forces”, or “under pressure from terrorists and sympathizers”, or “to put
the army on defensive” or other similar formulations.

In all of the 24 cases, while occasional references are made to inconsistency of the evidence, there is no detailed explanation for the denial of
sanction. Finally, an affidavit submitted by the MOD before the High Court on 5 June 2009 lists 35 cases received for the grant of sanction from
the Government of Jammu and Kashmir at that point, and crucially, indicates only one case where court-martial proceedings had taken place
[Annexure 4]. While the MOD has shared some information on sanctions, the MHA merely transferred the request for information to the various
agencies under its control, such as the Central Reserve Police Force [CRPF], Border Security Force [BSF] etc. The agencies that responded
refused to share information by stating they were exempted under the RT1 Act, 2005 [Annexures 5-8]. The fact that this exemption did not apply
to allegations of human rights violations or corruption was apparently considered irrelevant by them. The only exception was the Indo-Tibetan
Border Police [ITBP] which responded on 21 September 2012 and stated that the Government of Jammu and Kashmir had never sent it any case
for sanction relating to ITBP personnel [Annexure 9]. The issue of sanctions, and its effect on the human rights of the people of Jammu and
Kashmir, is possibly best summed up by a recent, 23 February 2012, response of the Jammu and Kashmir Home Department to another RTI
application on the number of cases in which sanction were granted by the Indian Government [Annexure 10]. The answer: none.

Court-Martials

Similar to the contentious issue of sanctions is that of court-martials. A common defence to the charges of impunity, particularly where the
armed forces are concerned, is that of a strong and vigilant internal court-martial process. But, the actual facts belie this claim. Between
December 2011 and January 2012, the IPTK filed various RTIs to the MHA and MOD, seeking information on the court-martials conducted in
Jammu and Kashmir from 1990 till the present time. The MOD did provide information but only in relation to the RR. By and large, even in the
case of court-martials, the information provided again illustrates patterns and forms of impunity. Of particular significance is the absolute lack of
accountability and transparency in relation to the armed forces engendered by their absolute refusal to share information. For example,
information provided by communication dated 28 March 2012 was deficient but also telling: between 2001 and 2009, the period for which
information was provided, only four officers [against numerous allegations] were subject to a court-martial process [Annexure 11]. Further, only
two of these cases dealt with potential human rights violations. Major Rehman Hussain was dismissed from service for the charge of rape, and
Major V.K.Rawat was found not guilty in a case of killing'’. The agencies of the MHA refused to share information by stating they were
exempted from the RTI Act [Annexures 14-18].

Political Maneuvers

The politics of opacity, obfuscation and misinformation evidenced in these responses is amplified when contradictory statements of various
political actors and senior military personnel are examined. In 1996, Prime Minister of India H.D. Deve Gowda stated that 272 members of the
armed forces had been punished for human rights violations between 1991 and 1996 in Jammu and Kashmir'®. But, on 23 November 2005,
Union Home Secretary V.K. Duggal stated that since January 1990, only 215 members of the armed forces had been punished for excesses in
Jammu and Kashmir®®. The former Chief of the Army Staff General N.C. Vij on 21 May 2004 stated that two thousand complaints of human
rights violations were received during the last 14 years and that "Most of them were found incorrect. 35 armed forces personnel were punished
which included eight officers. Some of them were dismissed from service and later on jailed.” But, in a contradictory letter to the National
Human Rizgjhts Commission [NHRC] dated 24 May 2004, he stated that 131 army personnel of various ranks were punished for human rights
violations™.

These references are only a sample of numerous contradictory statements ostensibly directed at trivializing the question of human rights
violations and misdirecting the processes of justice?’. But the role of the political establishment of the Indian State clearly goes further and even
legitimizes human rights violations in Jammu and Kashmir. For example, on 13 January 2001, the then Chief Minister of Jammu and Kashmir,

" By communication dated 18 June 2012, further information on cases relating to the RR was provided and related to the time period between 1999 and 2011
[Annexure 12]. Once again, only seven officers were said to have been subject to the court-martial process. Only three of these cases dealt with potential human
rights violations. Information on Major Rehman Hussain was a repetition. Information was provided on the conviction by court-martial of Captain Ravinder Singh
Tewatia, but no mention is made of the fact that this judgment was overturned on appeal before the High Court. The Government of Jammu and Kashmir chose not
to appeal this judgment. Finally, Major Arvid Rishi was found not guilty for murder. By communication dated 22 June 2012, further information was provided on
a case of two RR personnel [in the context of information on sanction for prosecution under AFSPA related cases where court-martials were conducted], Naik
[Corporal] Harbhajan Singh and Rifleman Gurtej, who were dismissed from service and punished by imprisonment for 10 years for the rape of a woman
[Annexure 13, which includes: first, the 18 April 2012 communication from the Ministry of Defence whereby of 44 cases, sanction was declined in 35, and under
consideration in nine, and that of the 35 cases in only one case was a court-martial carried out; second, the 22 June 2012 communication from the Ministry of
Defence providing details of the court-martial carried out].

'8 Syed Junaid Hashmi, Official records in Jammu and Kashmir ‘murky’ on ‘penalised’ securitymen!, http://www.countercurrents.org/hashmi190111.htm, 19
January 2011.

¥ Syed Junaid Hashmi, Official records in Jammu and Kashmir ‘murky’ on ‘penalised’ securitymen!, http://www.countercurrents.org/hashmi190111.htm, 19
January 2011.

2 Syed Junaid Hashmi, Official records in Jammu and Kashmir ‘murky’ on ‘penalised’ securitymen!, http://www.countercurrents.org/hashmi190111.htm

2 The contradictions continue with the MHA. In its Annual Report for the year 2007-08, while referring to the human rights issue, it states: "Since January, 1994
till December, 2007, out of 1,158 complaints of human rights excesses received against the personnel of the Army and Paramilitary Forces, 1,118 have been
investigated, 1,085 of them found false, in 33 cases where the complaints were found genuine, penalties have been imposed on 62 personnel while in 6 cases
compensation has been awarded" [Syed Junaid Hashmi, Official records in Jammu and Kashmir ‘murky’ on ‘penalised’ securitymen!,
http://www.countercurrents.org/hashmi190111.htm]. Most recently, in a Ministry of External Affairs draft report to be submitted to the United Nations Human
Rights Council, the following statistics were provided: “Since January, 1994 till December, 2010, out of 1,417 complaints of human rights excesses received
against the personnel of Army and Central Para Military Forces, 1,388 have been investigated and 1,308 of them found false. In 80 cases where the complaints
were found genuine, penalties have been imposed” [2" Universal Periodic Review of India, Draft report, http://www.mea.gov.in/mystart.php?id=5212].
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Farooq Abdullah was reported to have stated the following: “My orders to the police are wherever you find a militant, dispatch him as | do not
want to fill jails”?%. The statement later reflected in the Indian Army’s Doctrine for Sub-Conventional Operations released on 31 December 2006
which speaks of “neutralizing all hostile elements in the conflict zone that oppose or retard the peace initiatives and secondly, at transforming the
will and attitudes of the people”?. Within a context of large-scale militarization, “neutralization” effectively means the use of violent force to
subjugate any “element” that threatens or disrupts the coercive enforcement of “peace” and normalcy”.

Privatizing Impunity

The political and moral impunity created is compounded by the lack of prosecutions against groups that have played pivotal roles in human
rights violations in Jammu and Kashmir. For example, limited prosecutions against Ikhwan’s [government backed militants used by the armed
forces], members of the Village Defence Committees [VDC], composed of civilians, armed by the government and used by the armed forces]
and Special Police Officers [SPQO] [quasi-official personnel of the Jammu and Kashmir Police], allows these parallel militias to continue rights
violations with no accountability®. On occasion, these groups are also used to shield the other perpetrators of crimes such as the armed forces.
Most importantly, these informal and parallel forces are not recognized officially, even when it comes to seeking sanction for prosecution, and
the State therefore has complete deniability when it comes to their operations. These forces were unlawfully constituted to outsource violent
reprisals. The Supreme Court on 5 July 2011, in Nandini Sundar & Ors. v. State of Chattisgarh, declared the Salwa Judum militia [in the state of
Chattisgarh] illegal and unconstitutional®. The similarities between Salwa Judum in Chattisgarh and the militia in Jammu and Kashmir are
striking, and the continued reliance by the armed forces and the political class on such militia in Jammu and Kashmir is troubling, particularly as
the number of these militias are far greater in Jammu and Kashmir [reportedly 23,783%] than in Chattisgarh [6500 as per the Supreme Court
judgment]?’.The Chief Minister of Jammu and Kashmir, Omar Abdullah, responded by stating that there could be no comparison between
Jammu and Kashmir and Chattisgarh as the SPOs in Jammu and Kashmir were doing their “regular duties”?, with no further explanation as to
the nature of these duties or response to the specific violations by SPOs pointed out by human rights activists in Jammu and Kashmir.

Incentivizing Impunity

This web of collusion between the Government of Jammu and Kashmir, the Indian Government, government/armed forces sponsored militia and
the formal armed forces in generating and sustaining structures of impunity is also troubling due to the creation of incentives — in the form of
monetary awards, other awards and out of turn promotions— for the killing of “militants”. In Jammu and Kashmir where the line between
militants and non-combatants is itself continuously ignored, and the entire population is held suspect, incentives prove highly problematic. For
example, an enquiry into the uprising of 2010 by a civil society fact-finding team attributed the Macchil fake encounter killings of 30 April 2010
to this system of incentives and awards for killing of supposed militants*’. On 25 January 2012, two police officers — former Superintendent of
Police [SP], Sopore, Altaf Ahmad Khan and Deputy Superintendent of Police [DSP]Ashiq HussainTak — received gallantry awards despite being
implicated in the 31 July 2011 killing of Nazim Rashid Shalla, a resident of Sopore®'. On 24 September 2012, in response to RTI request filed on
awards [non-monetary] and out of turn promotions to the Jammu and Kashmir Police for anti-militancy operations since 1989, it was stated that
2226 police officials had received out of turn promotions for anti-militancy operations as per Government Order No. Home-3 (P) of 2000, dated
6 January 2000 for “consistently exceptional performance on the anti-militancy front” [Annexure 19]. 560 police officials had received gallantry
awards for their “gallant acts”. But, the names of these persons were not provided as it was felt the disclosure would endanger them. Further, on
a further response of 25 October 2012 it was stated that the names and details of militants killed that formed the basis of these awards and
promotions could not be provided as the disclosure would “hit the sentiments of the general people and create unrest and law and order problem”
[Annexure 20]*2. The secrecy that shrouds the identities of the recipients and the reasons for the bestowal of these supposedly public honours is
revealing, especially in light of cases detailed in this report where implicated individuals were subsequently rewarded.

2 Express India, http://www.expressindia.com/news/ie/daily/20010115/ina15064.html, 15 January 2001.

#see generally: Gautam Navlakha, Doctrine for Sub-Conventional Operations: A Critique, Economic and Political Weekly, Vol.42, No.14 (Apr. 7-13, 2007], pp.
1242-1246.

#See generally, Human Rights Watch, India’s Secret Army in Kashmir, 1996 [http://www.hrw.org/legacy/reports/1996/India2.htm].

% |n Para 59 of the judgment, the Supreme Court states that: “The appointment of tribal youth as SPOs [Special Police Officers], who are barely literate, for
temporary periods, and armed with firearms, has endangered and will necessarily endanger the human rights of others in the society”. But, the Supreme Court did
allow the operation of the Salwa Judum in matters relating to “help people in situations arising out of mutual or man-made disasters, and to assist other agencies in
relief measures” and “To facilitate orderly movement of people and vehicles, and to control and regulate traffic.”

% Daily News and Analysis, http://www.dnaindia.com/india/report_scs-salwa-judum-judgment-reverberates-in-jammu-and-kashmir_1563859, 8 July 2011.

'See also generally: Times of India, 26 April 2011.

% Daily News and Analysis, http://www.dnaindia.com/india/report_scs-salwa-judum-judgment-reverberates-in-jammu-and-kashmir_1563859, 8 July 2011.
®Basharat Peer, What lies beneath, Foreign Policy, http://www.foreignpolicy.com/articles/2011/09/29/kashmir_mass_graves?page=full, 29 September 2011;
Disappearances in Kashmir,http://www.kashmirawareness.org/Page/View/disapearancesinkashmir, 16 March 2009, Kashmir police investigate Indian soldiers
accused of murdering civilians, http://www.globalpeacesupport.com/globalpeacesupport.com/post/2011/10/31/Kashmir-police-investigate-Indian-soldiers-
accused-of-murdering-civilians.aspx, 31 October 2011.

¥ Fact finding team to Kashmir, 2010, Four months the Kashmir valley will never forget, An enquiry into the mass uprising of 2010, March 2011, p.1.

® Hindustan Times, http://www.hindustantimes.com/India-news/Srinagar/Army-gives-gallantry-award-to-two-tainted-police-officers/Article1-802190.aspx, 25
January 2012.

® A similar RTI application was filed to both the MHA [for agencies such as the CRPF, BSF etc] and the MOD [for the army agencies]. No information was
provided. The Central Industrial Security Force [CISF] and the Sashastra Seema Bal [SSB] stated that they were exempt from providing information under the RTI
Act, 2005 except in cases of human rights or corruption matters but that in the instant case the exception would not be relevant for the information sought. A RTI
was filed to the Government of Jammu and Kashmir on monetary awards granted to the Jammu and Kashmir Police and the armed forces in Jammu and Kashmir
from 1989 to 2012 for anti-militancy operations. Similar applications were also filed to the MHA and MOD for agencies working under them. No information was
provided by the Government of Jammu and Kashmir. In the case of the MHA, the IB stated that they were exempt under the RTI Act, 2005. The SSB stated that
they were exempt from providing information under the RT1 Act, 2005 except in cases of human rights or corruption matters but that in the instant case the
exception would not be relevant for the information sought. No information was provided by the MOD.
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As a corollary to rewarding perpetrators of human rights violations, persons refusing to abide by the rules of impunity, find themselves
marginalized, dismissed, or worse, killed. For example, the family of Captain Sumit Kohli, allegedly the author of an anonymous letter, to the
families of four persons killed in Lolab, Kupwara in April 2004, that accused the army of the killings, claims that Captain Kohli was killed for
speaking the truth®,

Inquiries and Iniquity

The reaction of the Government of Jammu and Kashmir to violations has been limited and ineffective, and amounts to complacence. Inquiries
when ordered by the government, often in response to public anger and protests, have proved ineffective®. A RTI was filed to the Government
of Jammu and Kashmir on all enquiries whether magisterial enquiries or under the Commissions of Inquiry Act, 1962 between 1990 and 2011.
While the IPTK had independent information on the constitution of a total of 157 such enquiries between 1 January 2003 and 1 March 2012
[Annexure 21], the Government provided a list of only 22 [Annexure 22]. In addition to this being woefully deficient, an examination of the
information provided clearly indicated that the ordering and subsequent conduct of these enquiries was merely symbolic in nature with little
intent to thoroughly investigate and indict the accused.

Judiciary: Endorsing Impunity

Lower Judiciary

The lower judiciary in Jammu and Kashmir augments the failure of the Jammu and Kashmir Police by its ineffective functioning. A feature of
the police investigative process has been the submission of closure reports before the lower judiciary. A closure report is filed under Section 173
(2) CrPC, 1989 and is filed when the police conclude that no prima facie case is made out in the matter. But the Magistrate before whom the
report is filed must apply his own mind and may choose not to accept the opinion of the police and direct further investigations. The police and
the court must inform the complainant/informant [often the family of the victim] of the closure report, accordingto Section 173 (2) (ii) CrPC,
1989 and the Supreme Court judgments on point®®. Often, in Jammu and Kashmir, the lower judiciary has not exercised its judicial mind in this
regard and has gone by the opinion of the police without issuing notice to the complainant/informant. This non-application of the judicial mind
extends to other areas as well. For example in the Manzoor Ahmad Mir case, referred to in detail in this report, the victim disappeared on 7
September 2003 and was killed subsequently. The lower court stayed proceedings on a charge sheet against an officer named Captain Atul
Sharma and stated that “no proceedings can take place against the accused” till necessary sanction under AFSPA is obtained. Therefore, no
cognizance was taken of the charge sheet, which also indicted two other non-armed forces persons. The High Court, on 21 April 2007 found
complete non-application of mind with regard to this order and stated that the Magistrate “should not have acted on the application of the Army,
as the Army was not a party before the court at all”. The order was therefore quashed.

High Court of Jammu and Kashmir

Over the years civil society groups and individuals have also criticized the role of the High Court of Jammu and Kashmir®. The primary
criticism against the High Court has been that it has not played the role of an interventionist court, even in cases of grave violations of the letter
and spirit of the law, and thus served the interests of the government and armed forces in fostering the climate of impunity. The role of an
institution such as the High Court in a conflict zone is vital and, often, the only hope available for ensuring justice. The High Court must
therefore serve as an effective check on the executive. Regardless of the state or level of the conflict, the High Court must be vigilant in ensuring
that the human rights of individuals are not violated®”. In Jammu and Kashmir the High Court appears to have undermined the institution of an
independent judiciary by making itself subservient to the State®. For example, it was reported that a retired judge of the High Court, Justice
[retired] A.M. Mir, stated at a Jammu and Kashmir Police function in 2006 that “counter terrorism” measures were justified in the 1990’s in
Jammu and Kashmir but that since the situation had changed there was now a need to follow the rule of law®.

Numerous examples contained in this report show the High Court condoning the continued violations of law. Despite passing strongly worded
orders against the State, on occasion, the High Court rarely uses its powers to ensure the implementation of its own orders. A contributing factor
has perhaps been the deliberate appointment of judges who critics have considered non-interventionist in nature. The manner of transferring

BNDTV, http://www.ndtv.com/article/india/did-anonymous-letter-lead-to-captain-kohlis-death-51567, 14 September 2010; Indian Express,
http://www.indianexpress.com/news/capt-kohli-knew-truth-behind-fake-encounter/681593/, 15 September 2010.

% In cases where an enquiry does indict the state, such as the 2009 Justice Muzaffar Jan enquiry into the Shopian double murder and rape case, the findings are
ignored.

*See for example: Union Public Service Commission v. S. Papaiah & Ors., 1997 (7) SCC 614.

%See generally, Ashok Aggarwal, In search of vanished blood: the writ of habeas corpus in Jammu and Kashmir: 1990-2004, October 2008; Public Commission
on Human Rights, State of human rights in Jammu and Kashmir, 1990-2005, 2005, p.161; Amnesty International, A “Lawless Law”, Detentions under the Jammu
and Kashmir Public Safety Act, 2011 [http://www.amnesty.org/en/library/asset/ASA20/001/2011/en/cee7e82a-f6al-4410-acfc-
769d794991b1/asa200012011en.pdf]; Human Rights Watch, “Everyone lives in fear”, Patterns of Impunity in Jammu and Kashmir, 2006
[http://www.hrw.org/reports/2006/india0906/india0906web.pdf].

*" For a discussion on the role of the judiciary within a conflict by Aharon Barak, ex-President of the Israeli Supreme Court, see: Judgments of the Israel Supreme
Court: Fighting Terrorism within the law, 2005, http://www.jewishvirtuallibrary.org/jsource/Politics/sctterror.html. Of note are the following passages: “We need
laws most in times of war”, “The protection of every individual’s human rights is a much more formidable duty in times of war and terrorism than in times of
peace and security. If we fail in our role in times of war and terrorism, we will be unable to fulfill our role in times of peace and security. It is a myth to think that
we can maintain a sharp distinction between the status of human rights during a period of war and the status of human rights during a period of peace.”

% In his dissenting judgment in Liversidge v. Anderson, [1942] AC 206, Lord Atkin stated that: “In England, amidst the clash of arms, the laws are not silent. They
may be changed, but they speak the same language in war as in peace. It has always been one of the pillars of freedom, one of the principles of liberty for which on
recent authority we are now fighting, that the judges are no respecters of persons and stand between the subject and any attempted encroachments on his liberty by
the executive, alert to see that any coercive action is justified in law.”

* Greater Kashmir, http://www.greaterkashmir.com/news/2006/Apr/5/-situation-under-control--22.asp, 5 April 2006.
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judges has also been viewed as politically motivated and inimical to their independent functioning. For example, Justice Bilal Nazki was
transferred out of the High Court of Jammu and Kashmir soon after he passed strong orders in the case of the 1996 killing of advocate Jaleel
Andrabi‘C. A further criticism against the higher judiciary has been that some judges have remained mindful of their confirmation as permanent
judges or of their post-retirement benefits while dealing with the State. The judiciary has therefore allowed itself to be undermined by the power
and will of the executive. Another criticism against the High Court has been that judges have failed to assert themselves when the State is found
violating the law. For example, judges have not imposed penalties on detaining authorities who have disregarded court orders. On 19 March
1999, the Government of Jammu and Kashmir Home Department, sent a fax message to the Superintendent, Central Jail, Srinagar [No:
HOME/DETT/GEN/M/98/J], with a direction that High Court orders quashing detentions under the PSA were not to be implemented, i.e.
detenus were not to be released, unless permission was granted by the Home department and the Criminal Investigations Department [CID]. On
this issue being litigated before the High Court [Original Writ Petition (OWP) 362/1999], the Government of Jammu and Kashmir withdrew the
fax message. Despite such a flagrant disregard of the High Court, on 13 August 1999, it merely noted that the withdrawal of the fax message was
the end of the matter. No penalties were issued and no censure was made to the State thereby perpetuating violations.

State Human Rights Commission

The judicial processes in Jammu and Kashmir, particularly the State Human Rights Commission [SHRC], have exhibited a strong inclination to
simply grant compensation instead of effectively investigating and prosecuting human rights violations. While the victims and/or their families
have not always received these benefits, the SHRC in particular has often focused on granting ex-gratia government relief [Annexure 23] or
compassionate employment under SRO-43 [Statutory Rules and Orders] [Annexure 24]. Notwithstanding the value of both these benefits to
victims and/or their families, it is unfortunate that the judicial processes have not demonstrated a similar willingness to provide true justice i.e.
bringing the perpetrators to book.

Supreme Court of India

The human rights story of Jammu and Kashmir, as evidenced in this report, must be seen in the larger context of the role of the Indian State and
its functionaries in Jammu and Kashmir. While this report restricts itself to an analysis of specific cases, they must be understood to have
occurred within an occupation by the Indian State and its functionaries against a struggle for self-determination. International Criminal Law has
evolved over time and understands that in certain circumstances, crimes such as murder, rape, torture etc must be considered as Genocide,
Crimes against Humanity or War Crimes. It is within this larger context of the role of the Indian State in Jammu and Kashmir that one may also
analyze the manner in which the apex court in India, the Supreme Court, has dealt with Jammu and Kashmir related human rights matters.

From the more recent Pathribal fake encounter judgment to the Masooda Parveen* case, the Supreme Court has appeared to have actively
aided, through its rulings, the impunity for armed forces in Jammu and Kashmir. In the Masooda Parveencase, the petitioner’s husband, Ghulam
Mohi-ud-Din Regoo was abducted on 1 February 1998 by the armed forces and his mutilated dead body was found on 3 February 1998. He was
termed as a Pakistani trained militant, while the petitioner claimed Regoo was not a militant and was in fact a practicing advocate of the High
Court of Jammu and Kashmir. The Supreme Court judgment is riddled with inconsistencies and an unwillingness to appreciate the militarized
reality of Jammu and Kashmir or even the basic facts of the case*’. In the absence of any substantiating evidence, and in face of credible
evidence to the contrary, the Supreme Court accepted the version of the police and the armed forces that the victim was a militant, and therefore
dismissed the petition without ordering any further investigations into the prima facie illegal manner in which the victim had been abducted and
killed. Further, the Human Rights cell of the army had denied the petitioner compensation as it would demoralize the armed forces who
considered the victim a militant. This language on the “morale” of the armed forces, which trumps any question of human rights, is clearly a
defining concern of the army, as is seen in the responses to the RTI applications filed by the IPTK, as detailed above.

Introducing the “Alleged Perpetrators” report

It is in this context that the present report has been prepared. The conflict in Jammu and Kashmir from 1989 to the present has been documented
and debated on numerous occasions. More specific discussions on issues of impunity have also been undertaken by international groups, such as
the 11 September 2006 Human Rights Watch report and the more recent 21 March 2011 Amnesty International report*®. These reports by
focusing on the state of human rights in Jammu and Kashmir, the role of laws such as AFSPA and PSA and instances of massacres and killings
that have not been either appropriately investigated or prosecuted, have drawn attention to a culture of impunity. Therefore, the focus has been
on the conflict in general, specific extraordinary legislations, specific killings, enforced disappearances, other violations, militarization, mass
graves and issues relating to a state of impunity.

A reading of the reportage thus far reveals that in general, barring occasional instances, limited importance has been placed on the identities of
the individual alleged perpetrators of the violence. References are frequently made to the role of the armed forces. But, names of specific alleged
perpetrators are only occasionally mentioned. State violence is thus viewed as an impersonal and generalized phenomenon, within which
individual acts of violence lose their particularity, and becoming merely representative of a larger context. This report differs from this approach
in turning the focus to the identities of individuals and providing detailed information pointing to their involvement in specific acts of violence.
Therefore, rather than refer to, for example, the RR, names and ranks of officers are mentioned. This stems from the understanding that despite a
culture of impunity that exonerates perpetrators, it is individuals who commit violations, and they must first and foremost bear responsibility for

“% Indian Express, http://www.indianexpress.com/news/army-and-govt-did-nothing-says-judge-who-ordered-avtar-s-arrest/960849/0, 12 June 2012.
“"Masooda Parveen v. Union of India & Ors., (2007) 4 SCC 548.

“2 For a more detailed analysis of the case, see: Missing in Action, PCHR and PUDR, November 2007 [http://www.pudr.org/sites/default/files/pdfs/masooda-
1.pdf].

3 Human Rights Watch, Everyone lives in fear: Patterns of impunity in Jammu and Kashmir, 11 September 2006; Amnesty International, A lawless law:
Detentions under the Jammu and Kashmir Public Safety Act, 21 March 2011.
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their acts. By naming names the report seeks to pierce the veil of anonymity and secrecy, which are crucial to the existence of impunity. Only
when the specificity of each act of violation is uncovered can institutions be stopped from providing the violators the general cover of impunity.

Under international criminal law, the concept of individual criminal responsibility is well established. From Nuremberg, to the United Nations
ad hoc tribunals — the International Criminal Tribunal for Rwanda, the International Criminal Tribunal for the Former Yugoslavia, to other
tribunals and most recently the International Criminal Court [ICC], the focus of international law has gradually moved from laying the
responsibility for crimes from the general — the State — to the individual*. This is not to suggest that the institutions and the State in general bear
no responsibility. In fact, it is clear, particularly in Jammu and Kashmir, that it is the Indian State that fosters a climate of impunity. Further, as
principles of command responsibility* have been elaborated and evolved under international criminal law, along with other principles of
individual criminal responsibility, such as joint criminal enterprise®, it is clear that the physical perpetrators of crimes own only a certain part of
the final responsibility. This is particularly true in the case of organized structures such as the armed forces — senior officers, and often the
government, also bears responsibility. But, by focusing on individuals, the anonymity that protects the perpetrators of these crimes can be
eroded. By naming alleged perpetrators specifically, the cover of the larger institution is no longer allowed to shield them, thereby allowing for
greater transparency and accountability. To facilitate justice, the understanding of the specific is important to allow for a greater understanding
of the general phenomenon.

By highlighting the human rights violations in the specific cases in this report, the IPTK seeks to draw the attention of the international
community, and its institutions, to the state of human rights in Jammu and Kashmir. While the IPTK remains mindful of the larger political
critique of international law and the United Nations, it seeks to bring the atrocities to international attention particularly as no suitable
mechanism exists domestically.

The cases in this report clearly highlight the ineffectual domestic remedies in India in relation to human rights related cases in Jammu and
Kashmir. The report of the Committee on Draft National Policy on Criminal Justice, Ministry of Home Affairs, May 2007, notes that in light of
the creation of the ICC: “Our criminal justice system must be able to give better justice than what any international court can possibly offer
under prevailing circumstances”. This is a clear reference to Article 17 of the International Criminal Court Statute that considers intervention
when the State in question is unwilling or unable to genuinely investigate or prosecute.

Reading the individual cases examined in this report, alongside judgments of the Indian Supreme Court, and other literature on the subject of
human rights in Jammu and Kashmir, it is clear that there is an overwhelming unwillingness to genuinely investigate or prosecute the armed
forces for human rights violations. There is on occasion a willingness to order compensatory relief, but not to bring the perpetrators to justice.
Without adequate prosecution and the fixing of individual criminal responsibility, monetary compensation is at best a palliative and at worst a
bribe to buy silence. More importantly, domestic processes of justice do not appear to have the capacity or willingness to consider violations
within a conflict in light of the relevant international humanitarian law i.e. the Geneva Conventions, 1949 and the Additional Protocols, 1977, or
international criminal law, as India has not legislated on crimes of Genocide, Crimes against Humanity and War Crimes.

Domestic Indian law does not even criminalize “Enforced Disappearance” or “Torture”. Non-criminalization of Torture and Enforced
Disappearance means that the Indian law is unable to proceed against perpetrators of such crimes, and people do not have the legal means to
prosecute the perpetrators of such crimes. In the case of Torture the extant law has set the high threshold of "grievous bodily injury"” whereby
there is also no legal deterrence against such crimes. This read together with the Supreme Court’s understanding of "good faith™ brings out
certain infirmities in the Indian law, which is unable to provide justice for victims of crimes committed by government forces. The unwillingness
of the Indian State to address human rights issues in Jammu and Kashmir has been most recently displayed by the Government of Jammu and
Kashmir Home Department submission on 13 August 2012 to the SHRC on action taken on the SHRC recommendations of 19 October 2011
regarding unmarked and mass graves in three districts of North Kashmir. This submission exhibits an unwillingness to correctly appreciate the
concerns of its own State institution, the SHRC, and a purported inability to take any action. For example, on the question of conducting
Deoxyribose Nucleic Acid [DNA] tests on the bodies in the graves, it is stated that with “only 15/16 recognized labs in the Government as well
as in the Private Sector, in the entire country” a comprehensive process cannot be undertaken. Instead, a ludicrous and unique solution is put
forward: a blood relation of the victim “should be in a position to indicate with fair amount of certainty the exact location of the graveyard and
the grave which is now sought to be re-opened”. The unwillingness of the Indian State to critique itself therefore requires further attention from
the international community. The IPTK is mindful of the manner in which the brutalities in Nagaland, Manipur, Assam*’ and Punjab*® have been
successfully brushed aside or dealt with by the Indian State. It is important that the victims of Jammu and Kashmir are not dealt with similarly.

A Note on Scope, Methodology and Sources
In the context of a conflict that has spanned about 22 years the IPTK does not consider this report to be a definitive or exhaustive list of alleged

perpetrators. It merely seeks to begin a process of accountability. The cases chosen are those where the IPTK has received information. In a State
where, as elaborated above, state institutions — such as the police — have proven ineffective, a majority of cases of violations have not been

“See generally, Article 25, International Criminal Court Statute; Gerhard Werle, Individual Criminal Responsibility in Article 25 ICC Statute, Journal of
International Criminal Justice 5 (2007), 953-975.

“*See generally, Article 28, International Criminal Court Statute; Prosecutor v. Delalic et.al., Judgment, ICTY, Appeals Chamber, 20 February 2001, paras 186-
199.

“See generally: Prosecutor v. Tadic, Judgment, ICTY, Appeals Chamber, 15 July 1999, paras 188-229.

“"See: Times of India, 2 October 2012 which reports a public interest litigation filed in the Supreme Court on 1 October 2012 which claimed that 1528 fake
encounters took place in Manipur since 1979. See also: the PUDR reports on Assam, Manipur and Nagaland which provide a wealth of information on what
happens when governments order military suppression of a popular movement [http://www.pudr.org/content/reports-year-wise].

“8See generally, Ram Narayan Kumar &Ors., Reduced to Ashes, The Insurgency and Human Rights in Punjab, Final Report: Volume One, South Asia Forum for
Human Rights, May 2003.
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investigated. Therefore, the names of alleged perpetrators in a majority of cases are unknown. Further, due to the extensive work carried out by
the IPTK in North Kashmir and around Srinagar, a pre-dominance of cases contained in this report are from these areas.

It is also important to note that this report does not attempt to travel through the chain of command to establish the full list of all possible
perpetrators who could be held responsible for specific crimes. Further investigations would be necessary to understand more comprehensively
the role of superior authorities involved in these crimes. In general, only cases where names of alleged perpetrators exist have been included
here. The purpose is to ensure transparency®.

The focus is squarely on indictments against the Indian State and its functionaries. Within an occupation where authorities disregard the rule of
law and criminalize the populace on the basis of their political aspirations, it is vital to first and foremost hold the authorities accountable. The
IPTK is not unmindful of its responsibility to highlight other human rights violations. But, the Indian State does not even recognize the rights of
belligerents in a conflict. All such actions by belligerents are immediately labeled as “anti-national”. These issues stem from the fact that the
Indian State does not acknowledge the existence of an international or non-international / internal armed conflict. Therefore, it is difficult to
correctly investigate and appreciate such crimes.

This report, by and large, allows official documents to speak for themselves. The intention behind this choice was not to in anyway undermine
the validity or significance of oral testimonies in speaking truth to power, but was seen as a way of confronting the State with facts that it itself
would consider valid and beyond reproof. If official documents, produced by the State’s own functionaries and institutions tell the “Official
Truth” the documents in this report repeatedly and conclusively certify the impossibility of justice in Jammu and Kashmir. The documents are of
different types: FIRs, statements before police and /or magistrates, police final reports [closure reports or charge sheets], High Court petitions,
objections, other documents forming a part of the court record such as compliance reports, status report, judicial enquiries, SHRC documents
from complaints to objections, police submissions and final orders. Further, documents from other State sources and ministries such as the
MHA, MOD and Government of Jammu and Kashmir have been considered where available and relevant. As far as possible, the IPTK sought to
contact the victims/ their surviving family members and obtain signed statements regarding the circumstances under which killings or other
violations were carried out. The families were also provided an opportunity to consent to the use of such information in this report. On occasion,
particularly in widely reported cases, media reports have also been considered. Acknowledging that while the documentary and other sources
unearthed by the IPTK’s investigation points to damning evidence, it is not the conclusive establishment of guilt by a court of law, the IPTK has
chosen to refer to specific officers and others named as “alleged perpetrators™®.

To provide as authentic and relevant a report as possible, the IPTK submitted various queries under the RTI Act, 2009 to the Government of
Jammu and Kashmir and under the RTI Act, 2005 to the Indian Government®. Further, in almost all the cases, information on every FIR number
and High Court petition number referred to in the report has been sought under the RTI Act, 2009 from the concerned authorities.

During the two years of preparing this report the IPTK has faced and learnt from numerous challenges. Limited human and monetary resources
were a major challenge. This impacted on the ability of the IPTK to carry out extensive fieldwork and individual interviews on every case
reported. The RTI process, that greatly enriched its quality, was often a time consuming and frustrating one due to the frequent obfuscation by
governmental authorities and their personnel.

A tabular summary provides an overview of the report. Chapter | specifically deals with cases where a strong and detailed indictment exists
against the alleged perpetrators. Cases within each Chapter are listed chronologically.

4 For an example of a report that also names alleged perpetrators, see generally: PUCL/PUDR, Who are the guilty?, 2003 [http://www.pucl.org/Topics/Religion-
communalism/2003/who-are-quilty.htm].

% In a majority of cases the names of the alleged perpetrators are listed. As far as possible, full names and accurate designations are provided. In some cases,
incomplete information is provided, for example: only the designation of an officer.

L RTI’s were filed on the following areas, and no response has been received to date: information relating to all prosecutions against the police in Jammu and
Kashmir from 1990 to 2011 and information relating to all “interrogation centres” in Jammu and Kashmir from 1989 to date was sought from the Government of
Jammu and Kashmir and the Jammu and Kashmir Police. Information was sought from the Jammu and Kashmir Police on all encounters from 1989 to date in
Jammu and Kashmir. Deficient information was provided. Information was sought from the Jammu and Kashmir Police on all FIR’s filed against the police and
armed forces in Jammu and Kashmir between 1989 and 2012. No information was provided. The police stated that they could not provide the information as per
Section 8(1) (a) of the RTI Act, 2009 that provides an exemption for information that would prejudicially affect the sovereignty and integrity of India or its other
interests or as the information could lead to an incitement of an offence. But, in contrast, in a RTI seeking substantiation of a statement in the Jammu and Kashmir
Assembly in 2012 that there had been 444 FIR’s filed against the police and armed forces over the last three years in Jammu and Kashmir, information, albeit
deficient, was provided [Annexure 25]. Information was sought from the Government of Jammu and Kashmir on suspensions and terminations of the police and
the armed forces in Jammu and Kashmir from 1989 to 2012 for human rights violations and fratricides. No information was provided. Similar applications were
made to the MHA and MOD for the agencies working under them. In the case of the MHA, the IB stated that there had been suspensions or terminations for
human rights violations. The CRPF stated that they were exempted from providing information under the RTI Act, 2005 except in cases of human rights or
corruption matters but that in the instant case the exception would not be relevant for the information sought. In the case of the MOD, it was stated that there had
been 24 terminations from 1994 to 2012 [including 12 for rape, 3 for molestation and 3 for “death”]. Further, information had been sought on all inquiries
conducted on the orders of the High Court in Jammu and Kashmir. Limited, deficient, but useful information was provided.
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Tabular Summary: Cases / Information in the Report

Total number of cases: 214
Total number of alleged perpetrators: 500

1. Distribution of Alleged Perpetrators — by Affiliation and Rank

Army 235

Para-military 123

J&K Police 111

Government
backed militants/
associates 31

Total 500

Rashtriya Rifles 96 | BSF 70

Other 139 CRPF 34
Other 19

Major General 2 Addl Director Director General 1
General 2

Brigadier 3 Dy Inspector Inspector General 1
General 2

Colonel 9 Commandant 12 Dy Inspector

General 2

Lt Colonel 3 2" In-command [2 Senior SP 2
1/C] 1

Major 78 Dy Commandant 13 | SP 3

Captain 25 Asst Commandant 7 | Addl SP 2

Lieutenant 4 Dy SP 6

Other ranks 111 Other ranks 86 Other ranks 94

2. Information

extra-judicial killing and/or rape]

Information on Extra-Judicial Enforced Torture Rape
Killing Disappearance

Crimes in the | 124 65 59 9

report

3. Case wise listing of crimes [Cases 59, 73, 84, 108, 117, 162, 169, 176, 179, 192, 194, 199 and 212 either relate to

crimes not listed below or are not ascertained]
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CHAPTER I: PROFILES OF CASES AS INDICTMENTS

Case No. 1

Victim Details

Mohammad Shafi Dar [Abduction and Enforced Disappearance]
Age: 19

Occupation: 12" Standard student

Son of: Ghulam Mohammad Dar [deceased], Raja

Resident of: Gulab Pora, Mahrajpora, Tengpora, Byepass Srinagar
District [present address], previously resident of Lachmanpora,
Danderkhah, Batamaloo, Srinagar District

Alleged perpetrators

1. Major [Deputy Commandant] Chuhan, 141%Battalion
Border Security Force [BSF], Camp Batamaloo bus stand

Allegations in Brief

On the intervening night of 22 and 23 May 1990, Mohammad Shafi
Dar was taken by personnel of the 141% Battalion BSF headed by
Major Chuhan. The victim subsequently disappeared, though the
family of the victim was informed that he died during the
interrogation. The victim was taken to the Joint Interrogation Centre
[JIC], Hariniwas where he was tortured. Another person, Aijaz
Ahmad Bhat, also picked up with the victim, was also detained at the
interrogation centre and confirmed the presence and torture of the
victim to his family.

Case Progress

The Batamaloo Police Station entered the details of the incident in
the Daily Dairy report no.14, on 4 June 1990.

On 21 February 2003, the victims name figured in a list of 45 people
cleared by the Government of Jammu and Kashmir for grant of relief
in favour of next of kins of missing persons. However, his brother
Nisar Ahmad Dar was informed by one of the officials at Deputy
Commissioner, Srinagar’s office that the file has been closed. The
official could not provide any reasons.

The victim’s family approached the State Human Rights
Commission [SHRC] on 26 March 2003. The SHRC issued a
decision on 20 November 2007 indicting Major Chuhan, directing
that a case be registered and recommending that relief of Rs.
2,00,000 be paid to the family of the victim and compassionate
employment under SRO-43 [Statutory Rules and Orders] also be
provided.

Over the inaction on implementation of this decision of the SHRC,
the family of the victim filed a petition before the High Court of
Jammu and Kashmir [Original Writ Petition (OWP) 311/2009]52.
The BSF stated before the High Court that while the victim, and
Aijaz Ahmad Bhat, were arrested by the BSF [but the date of the
event is placed as 23 and 24 May 1990], they were handed over to
the JIC, Hariniwas and the BSF received no further information
regarding the two persons. The Government of Jammu and Kashmir
and Jammu and Kashmir Police submitted before the High Court that
First Information Report [FIR] no. 87/2008 u/s 364 [Kidnapping

52 Information on the petition number was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 16 February 2012.
Information was provided but the present status of the petition is unknown.
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/Abducting to murder] Ranbir Penal Code, 1989 [RPC] was filed at
the Batamaloo Police Station®,

Further, it was submitted that the SHRC was a recommendatory body
and therefore the benefits recommended could only be actioned
following the ascertainment of the cause behind the disappearance of
the victim. Based on the filing of the FIR, the BSF and the SHRC
were deleted as parties from the proceedings, vide an order dated 11
February 2010.

The family of the victim gave a statement to the IPTK on 27
February 2012.

Case Analysis

Based on the representations of the BSF before the High Court, the
arrest of the victim by the BSF, and subsequent transfer to the JIC is
established.

The SHRC sought a report from the Inspector General of Police
[IGP], Kashmir who furnished a report on 11 March 2004. The
police report confirms the lifting of the victim by the 141% Battalion
BSF on 22 and 23 May 1990 but also states that the victim was
working with the Al-Jehad outfit at the time. The family of the victim
contended that the victim was lifted by the 141% Battalion BSF
headed by “Major Chaun” [the spelling of the alleged perpetrator is
as stated in the SHRC judgment]. The SHRC heard witness
testimony. Witness Shabir Ahmad Dar, a cousin of the victim, stated
that the victim and Aijaz Ahmad were picked up in the year 1990 by
the BSF. The witness also stated that the victim was not involved in
any subversive activity nor affiliated with any militant outfit. The
mother of the victim also confirmed that her son was not involved in
any militancy. The SHRC stated that: “merely alleging that the
subject was working with Al-Jehad will not suffice to establish that
the victim was indulging in militancy. However even if it is assumed
that the subject was working for Al-Jehad outfit, it is admitted by the
police that he was lifted by the BSF 141 Battalion headed by
Commanding Officer Mr. Chaun. Even the criminals or the detenues
have human rights and they are not deprived from these right...no
right has been given to the police or army to arrest a person on
suspicion and kill him during the interrogation. This will be no
justification for the BSF to do away with the victim. Victim should
have been produced before the court of law, after being charged and
challaned under law. This shows that the army and the police forces
have utterly failed not only to protect the life of the victim but the
apprehension of the complainant seems to be correct that during the
custody her son had been killed. This is a gross human rights
violation committed by the BSF personnel; it is being done by them
because there is no accountability of such forces” [emphasis by the
SHRC]. Consequently, the SHRC recommended that a case be
registered against Mr. Chaun and recommended relief and SRO-43
benefits to the family of the victim.

The SHRC indictment of both the police and the army is usefully
placed in the larger context of a lack of accountability. But, a
criticism of the SHRC decision would be that it fails to delve deeper
into the issue of where exactly the victim may have died. The family
of the victim and Aijaz Ahmad Bhat accept that the victim was
transferred to the Joint Interrogation Centre. Therefore, technically,
the BSF, and Major Chuhan could well claim that no liability
attaches to them. Nonetheless, what is beyond doubt is the death of
the victim, and the BSF and the police would certainly be answerable
to any investigations that would be carried out.

%% Information on this FIR was sought through RT1 on 5 May 2012. A copy of
the FIR was provided by the Jammu and Kashmir Police.
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Further, it is unfortunate that despite a decision from the SHRC, the
family of the victim is yet to receive any relief/compensation.

It is noteworthy that it took the Jammu and Kashmir Police 18 years
to file a FIR in the case and to date it appears no progress has been
made in the case. The IPTK sought information on 10 January 2012
on all inquiries and Court-Martials conducted by the BSF between
1990 and 2011 in Jammu and Kashmir but no information was
provided. Further, the IPTK sought information on 10 January 2012
on all cases of sanctions for prosecution under AFSPA relating to the
Ministry of Home Affairs between 1990 and 2011 in Jammu and
Kashmir but no information was provided.

Case No. 2

Victim Details

1. Fayaz Ahmad Shalla and Enforced
Disappearance]
Occupation: Shawl hawker and feather dealer [in Nepal]
Son of: Mohammad Ismaiel Shalla
Resident of: Qazi Masjid, Habakadal, Srinagar

2. Bashir Ahmad Shalla [Torture leading to death]
Son of: Mohammad Ismaiel Shalla

Resident of: Qazi Masjid, Habakadal, Srinagar

[Abduction

Alleged perpetrators

1. Personnel, 67" Battalion Central Reserve Police Force
[CRPF], A Company

Allegations in Brief

Fayaz Ahmad Shalla was picked up by CRPF personnel on 16 July
1990 and was taken to his residence. Subsequent to that he was taken
to an unknown destination and then brought back to his house for a
search at 9:30 pm. Nothing was recovered at his residence. The
family of the victim state that the victim was in a terrible condition.
During the second raid, the brother of the victim, Bashir Ahmad
Shalla, was picked up and tortured at Hariniwas Interrogation Centre.
He was subsequently released [but due to the torture he died later
on]. Subsequent to that Fayaz Ahmad Shalla disappeared. The
Deputy Inspector General of Police [DIG], Criminal Investigations
Department [CID], Counter Insurgency Kashmir [CIK], Jaswant
Singh informed the family that Fayaz Ahmad Shalla was in the Joint
Interrogation Centre. Further, the Deputy Commissioner, Srinagar
and Wajahat Habibullah, Divisional Commissioner, Srinagar,
confirmed to the family of the victim that he was a militant and could
not be released.

The family of Fayaz Ahmad Shalla gave a statement to the IPTK on
10 March 2012.

Case Progress

The family of Fayaz Ahmad Shalla filed a petition [habeas corpus
petition, HCP 346/1991] before the High Court of Jammu and
Kashmir. On 15 April 1991 the High Court ordered that an interview
be arranged between Fayaz Ahmad Shalla and his family and lawyer.
As per the family, they were not allowed to avail of this order and
meet with Fayaz Ahmad Shalla. On 20 May 1992, the Jammu and
Kashmir Home Ministry submitted before the Court that the victim
had not been picked up by “any of the security forces party in the
valley”. The High Court appointed the District and Sessions Judge,
Srinagar on 30 March 1995 as an enquiry officer, and a report was
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submitted on 12 May 1998 that confirmed that the victim was lifted
by the CRPF on 16 July 1990 by CRPF personnel at Fateh Kadal,
detained at the CRPF Camp, Fateh Kadal and then taken to the
Interrogation Centre known as Papa-Il [Fair View Guest House] and
then the Interrogation Centre at Hariniwas, and the victim’s
whereabouts are not known subsequent to that. Following this, the
High Court, on 15 December 1998, ordered that a case be registered
and investigations carried out.

A contempt petition [no. 1/2001] was filed on 22 February 2001, a
little less than two and a half years later, against the non-filing of the
FIR. Subsequently, FIR no. 88/2001 u/s 364 [Kidnapping /Abducting
to murder] Ranbir Penal Code, 1989 [RPC] was filed at the Maharaj
Gunj [S. R. Gunj] Police Station, which places the date of the
incident on 15 July 1990 and states that Fayaz Ahmad Shalla was

arrested along with Tanveer Ahmad Dhobi**. They were detained at
CRPF camp at Fateh Kadal and then sent to Papa-1l Interrogation
Centre. The victim disappeared.

In 1999, the family of Fayaz Ahmad Shalla filed another petition
[Original Writ Petition (OWP) 199/1999] before the High Court for
compensation of Rs. 10,00,000 for the killing of the victim. As per
records submitted before the High Court, the investigation in the case
was closed by declaring the perpetrators as untraced on 17 November
2001, but reopened on 18 July 2007. A status report of April 2009
before the High Court from the Jammu and Kashmir Police indicates
that the particulars of the CRPF personnel involved are yet to be
ascertained, and the forces in control of the interrogation centres has
also not been ascertained. But, a compliance report filed by the
police authorities in August 2011 suggests that four sections of the
CRPF 67" Battalion, A Company were deployed at New Fateh Kadal
for static picket duty between 20 December 1989 and 19 June 1991.
The compliance report also states that in the year 1990-1993 the
“ITBP [Indo Tibetan Border Police] force was deployed for guard
duty in JIC instead of CRPF”. The CRPF, in their affidavit of 28
September 2011 confirms the compliance report to the extent that the
67" Battalion, A Company was deployed at New Fateh Kadal at the
relevant time but states that the nominal roll of personnel deployed at
Fateh Kadal on 15 July 1990 can no longer be traced. The CRPF, in
its initial response before the High Court in 2000, denies any control
over the interrogation centres and any role in the arrest of the victim.
The police and the Government of Jammu and Kashmir state that
they have no responsibility in the instant case and deny playing any
role in the incident.

Information on the petition numbers was sought through the Jammu
and Kashmir Right to Information Act, 2009 [RTI] on 16 February
2012. Only information on OWP 199/1999 was provided.

The family of Fayaz Ahmad Shalla approached the State Human
Rights Commission [SHRC] on 2 May 2001, and a decision was
delivered on 25 March 2003 where ex-gratia government relief of Rs.
1,00,000 and compassionate employment under SRO-43 [Statutory
Rules and Orders] were recommended. Further, the decision
confirms the disappearance of Fayaz Ahmad Shalla. The family of
Fayaz Ahmad Shalla received Rs.1,00,000 ex-gratia government
relief but no compassionate employment under SRO-43 [Statutory
Rules and Orders].

An enquiry by the District Magistrate, Srinagar, was constituted on 7
January 2003 to enquire into the incident as well.

5* Information on the FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. By communication dated 2
June 2012 from the Jammu and Kashmir Police a copy of the FIR was
provided.
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Case Analysis

As a preliminary point, the actions of the Jammu and Kashmir Police
and the Government of Jammu and Kashmir would seem highly
unsatisfactory in the instant case. First, the initial position of the
government that no armed forces were involved in the incident was
proved incorrect by the judicial enquiry report of 12 May 1998 and
the SHRC decision of 25 March 2003 as will be seen below. Second,
it appears to have taken the police authorities close to two and a half
years to file a FIR despite the High Court ruling to that effect. Third,
while the investigation was closed by declaring the perpetrators as
untraced in 2001, no closure report was filed before the appropriate
judicial authority until 2007 when the investigation was reopened. It
appears from the order of the SSP, Srinagar, dated 18 July 2007, that
the police was also mindful of this negligence as this order not only
reopens the investigation but also orders a formal enquiry into the
issue.

Before considering the findings of the judicial enquiry report of 12
May 1998 and the SHRC decision of 25 March 2003 [the results of
the enquiry conducted by the District Magistrate, Srinagar are not
available with the IPTK], the compliance report filed by the police
before the High Court in August 2011 appears to implicate the four
sections of the CRPF 67" Battalion, A Company which were
deployed at New Fateh Kadal for static picket duty between 20
December 1989 and 19 June 1991. The presence of this battalion of
the CRPF at the location during this period of time is not disputed by
the CRPF before the High Court either, though the CRPF does
suggest that no records of the “nominal roll of personnel” deployed
at Fateh Kadal on 15 July 1990 are available as the case is twenty
years old.

The judicial enquiry report was submitted on 12 May 1998. The
testimony of Ikhlag Bashir Shalla, the cousin of Fayaz Ahmad
Shalla, was recorded and was keeping in line with the allegations of
the family. The witness was not cross-examined. Other witnesses
also testified to the same sequence of events. Of most interest is the
testimony of witness Abdul Aziz Rather who testified that he had
met Fayaz Ahmad Shalla in the interrogation centre known as Papa-
Il and that he was told that the victim would be released very soon.
Another witness, Ali Mohammad Bhat, also testified to meeting
Fayaz Ahmad Shalla at the same interrogation centre. Both witnesses
were cross-examined, but not on this particular piece of evidence.
Witness Tanveer Ahmad Dhobi testified that he had himself been at
the detention cell at Hariniwas interrogation centre and had met
Fayaz Ahmad Shalla there, but that on the next day the victim was
taken away from that centre. Tanveer Ahmad Dhobi was in fact lifted
at the same time and in the same circumstances as the victim by the
CRPF. The judicial enquiry report therefore concludes that the victim
was lifted by the CRPF, taken first to Hariniwas interrogation centre
and then subsequently to the Papa-1l detention centre. The judicial
enquiry reached this conclusion by stating that “no doubt lurks in the
mind of this court” and that the conclusions were “irresistible”.

Two additional comments may be made on the judicial enquiry
report. Both the family, and consequently the judicial enquiry report,
place this incident on 16 July 1990, whereas the High Court [and the
SHRC] in its proceedings place this incident on 15 July 1990. It is
unclear where the difference may have arisen from, but it does not
damage the findings of the judicial enquiry report in any manner.
Further, the response of the CRPF before the High Court in 2000 on
the findings in the judicial enquiry report of 12 May 1998 is curious.
The CRPF denies any role in the incident based purely on the fact
that the judicial enquiry report failed to identify the unit of the CRPF
involved and the registration number of the vehicle in which the
victim was carried.
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The SHRC based its decision on reports submitted by the Inspector
General of Police [IGP], Kashmir Zone, Srinagar which confirmed
that Fayaz Ahmad Shalla was lifted by the CRPF on 15 July 1990
and disappeared. The SHRC presumes the death of the victim and
states that “missing person was neither himself a militant nor he had
got any link with any militant outfit as there is no mention about this
aspect in the above police report”.

Therefore, in addition to the negligence of the police and State, and
the culpability of the CRPF, culpability may also be attracted by
other forces as the victim appears to be at different points in the
Hariniwas interrogation centre and Papa-Il. The question then arises
on who had control over these centres.

The compliance report on investigations filed by the police
authorities before the High Court in August 2011, suggests that in the
year 1990-1993 “ITBP force was deployed for guard duty in JIC
instead of CRPF”. One may add to this the role of officers such as
DIG, CID, CIK Jaswant Singh, who according to the family, had
knowledge of the whereabouts of the victim at some stage.

The role of the alleged perpetrator is based on unverified information
that can only be clarified based on fair and thorough investigations.

Despite the passage of 22 years no progress appears to have taken
place in the investigations.

The IPTK sought information on 10 January 2012 on all inquiries
and Court-Martials conducted by the CRPF between 1990 and 2011
in Jammu and Kashmir but no information was provided.

Further, the IPTK sought information on 10 January 2012 on all
cases of sanctions for prosecution under AFSPA relating to the
Ministry of Home Affairs between 1990 and 2011 in Jammu and
Kashmir but no information was provided.

Case No. 3

Victim Details

Malik Nissar Ahmad Shah [Abduction and Enforced Disappearance]
Son of: Malik Ghulam Rasool Shah
Resident of: Verinag, Anantnag District

Alleged perpetrators

1. Sub-Inspector [SI] Devi Dutt, 53 Battalion Central
Reserve Police Force [CRPF]

Allegations in Brief

On 20 July 1990 Malik Nissar Ahmad Shah was picked up by Sl
Devi Dutt of 53" Battalion CRPF, handed over to the 19" Battalion
CRPF, Bijbehara, tortured and has disappeared since.

Case Progress

First Information Report [FIR] n0.112/1990 u/s 451 [House trespass]
and 365 [Kidnapping/Abducting with intent to secretly and

wrongfully confine] Ranbir Penal Code, 1989 [RPC] was filed at the
Dooru Police Station on 22 November 1990.
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The family of the Malik Nissar Ahmad Shah filed a petition before
the High Court of Jammu and Kashmir [Original Writ Petition
(OWP) no. 867/1991].

The family of Malik Nissar Ahmad Shah filed another petition before
the High Court [habeas corpus petition, HC 535/1991]55. In response
the Director General of Police [DGP], Jammu and Kashmir filed an
affidavit stating that till date the whereabouts of Malik Nissar Ahmad
could not be ascertained. The CRPF denied the arrest of the victim,
and this was supported by an affidavit by the Station House Officer
[SHO], Dooru Police Station. On 7 March 1995 the High Court
ordered an enquiry which was conducted by the Sessions Judge,
Anantnag. The petition was disposed off on 7 March 1995. The
enquiry report was concluded on 3 October 2002. No objections were
filed to the conclusions of the judicial enquiry. On 2 September
2003, the High Court that a FIR be filed at the Verinag Police
Station.

Case Analysis

The enquiry report remains the only document on record for the
purposes of analysis. But, prior to analyzing the enquiry report, a
preliminary comment may be made on the rationale of the High
Court disposing off the petition without waiting for the enquiry
report. As per usual practice, the High Court should have awaited the
submission of the enquiry report and then passed suitable directions.
This is notwithstanding that the High Court subsequently did
consider the judicial enquiry in its second disposal order of 2
September 2003. Further, it is unfortunate that a petition filed in
1991 reached conclusion only in 2003. Finally, it is particularly
striking that despite the passage of 12 years the only relief the High
Court could offer was the filing of a second FIR.

The enquiry judge issued notices to the respondents and the Public
Prosecutor and the Chief Prosecuting Officer appeared on their
behalf. According to the enquiry report, they filed objections and
associated with the proceedings for a “pretty long period” during
which time the petitioner produced and examined witnesses. On 1
February 1999 the Director General, CRPF and the Commandants of
the 19™ and 53" Battalions were issued fresh notices to appear and
file their statement of facts. Consequently, the Standing Counsel for
the Union of India appeared, sought adjournments, but did not file
any submissions. On 12 February 2002 no further opportunities were
given. The Public Prosecutor, on behalf of Criminal Investigation
Department [CID], Counter Insurgency Kashmir [CIK], Srinagar, on
15 May 2000, submitted that the victim had not been arrested by
CIK. The petitioner and/or her counsel appeared before the enquiry
only initially.

Unfortunately, one page of the enquiry report is not with the IPTK,
but nonetheless, a summary of the relevant witness testimony is
provided below:

- Ghulam Nabi Sheikh, stated that the victim was arrested from
his shop, along with another shopkeeper Nazir Ahmad Sofi.
Nazir Ahmad Sofi was released subsequently but the victim was
shifted to the Bijbehara camp and subsequently his whereabouts
were not known. On cross-examination, the witness confirmed
that the arrest was executed by SI Devi Dutt in his presence.

- A witness whose testimony begins on page 3 of the enquiry
report [the missing page] but continues on page 4 states that
Nazir Ahmad Sofi was released after six months but the victim

% Information on the petition numbers was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 2 July 2012. Information
was provided.
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was not. On cross-examination, the witness states that the arrest
was executed by SI Devi Dutt.

- Malik Ghulam Rasool, the father of the victim, testified that at
9:00 am on 20.7.1990 the victim was arrested from his shop at
Verinag by CRPF personnel and taken to the “Forces Camp”.
Afterwards, his whereabouts were not disclosed. In January
1998 two police personnel came to his residence and informed
him that the victim was detained “in some jail”. The witness
was not informed of the specific jail at which the victim was
detained. Despite efforts the witness could not find his son.

- Bashir Ahmad Shah, testified to the arrest of the victim at the
Verinag market by CRPF personnel and his subsequent
disappearance.

The enquiry notes that the petitioner [Aisha, the mother of the
victim] also testified about the arrest of her son and even named the
officer responsible. The enquiry report notes that the testimony of the
witnesses was not damaged on cross-examination. The enquiry report
therefore concludes in favour of the petitioner and confirms the arrest
of the victim on 20 July 1990 by the 53" Battalion of the CRPF in
Verinag and that the whereabouts of the victim are unknown.

Therefore, the judicial process took 11 years to confirm the
abduction and disappearance of the victim and indict the individual
battalion without fixing specific culpability on SI Devi Dutt. Despite
having evidence on record against SI Devi Dutt, the Sessions Judge,
Anantnag, failed in fully discharging his duty on recording the
entirety of the case. The delayed enquiry report apparently did not
result in any further action or prosecution as this case finds no
mention in the official documents related to cases sent by the Jammu
and Kashmir Government for acquiring prosecution sanction under
the Armed Forces (Jammu and Kashmir) Special Powers Act, 1990
[AFSPA].

Further, the available documents do not suggest that even a Court-
Martial was conducted in this case by the army.

The conduct of the High Court with regard to the disposal of the case
seven years before the conclusion of the judicial enquiry is an
indicator of the non-application of the mind. Further, the weak relief
finally ordered, of a second FIR to be filed, and the delayed manner
in which the entire case was handled effectively provided for the
institutional delay of justice which strengthens impunity.

Case No. 4

Victim Details

Mohammad Magbool Bhat [Abduction and Enforced Disappearance]
Son of: Habibullah Bhat
Resident of: Gangbugh, Srinagar

Alleged perpetrators

1. Central Reserve Police Force [CRPF] personnel at
Hariniwas Interrogation Centre

2. Deputy Inspector General [DIG] Jaswant Singh, Central
Reserve Police Force [CRPF]

Allegations in Brief

On 21 July 1990 Mohammad Magbool Bhat was abducted by the
CRPF personnel and his whereabouts are not known to date. The
victim was arrested with a person named Naseer Ahmad Dar, who
was subsequently released and confirmed the abduction of the
victim.
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Case Progress

A petition was filed before the High Court [habeas corpus petition,
HCP 541/1990] seeking directions regarding the whereabouts of the
victim. On 12 November 1996 a direction was given for a FIR to be
filed u/s 364 [Kidnapping/Abducting to murder] and 365
[Kidnapping/Abducting with intent to secretly and wrongfully
confine] Ranbir Penal Code, 1989 [RPC] to be investigated by the
Deputy Inspector General [DIG] Kashmir, Srinagar and progress
reports were to be submitted to the court. Further, an enquiry was
ordered which was conducted by the District and Sessions Judge,
Srinagar. On 27 July 2004, following the conclusion of the enquiry,
the High Court directed the Station House Officer [SHO] of
Batamaloo Police Station to register an FIR, and conduct
investigations.

The judicial enquiry noted that the counsel for the respondents
appeared on 18 June 1997. But, an order of the enquiry of 27
September 1997 shows that the counsel for the respondents did not
acknowledge the summons subsequently and avoided the summons
and asked some “B.S.F. man” to receive the summons. The petitioner
produced witnesses, and the evidence is summarized below:

- Habibullah Bhat, the petitioner, stated that he was sitting in his
compound on 21 July 1990 and five gypsys [vehicles] were
boarded by CRPF personnel and his son was with them. They
entered the cow shed but nothing was recovered from there.
The CRPF personnel told the witness that the victim would be
released soon. The witness also stated that he found the victim
at Hariniwas Interrogation Centre in the custody of CRPF
personnel and DIG Jaswant Singh informed him that the victim
would be let out soon. The witness went time and again to DIG
Jaswant Singh who finally told him that the victim had been
shifted to Jammu and “uptill now he does not know where
Mohammad Magbool is”. The witness was not cross-examined,
although the counsel for respondents 1 to 3 was present [it is
unclear who specifically these three respondents were].

- The testimonies of Ghulam Mohammad Dar, Abdul Rashid, Ali
Mohammad Dar, Ghulam Mohammad Bhat and Abdullah Dar
were summarized and confirmed the abduction.

Based on the above evidence the enquiry report found that there was
an “irresistible presumption” that the victim was abducted by CRPF
personnel on 21 July 1990.

A Letter Patent Appeal [LPA no. 121/1999] was also filed regarding
the payment of compensation that was ordered in the same matter on
15 October 1998. The issue was whether the Government of Jammu
and Kashmiror Central Government were to make the payment. On
10 September 2001 the Government of Jammu and Kashmirwas
ordered to make the payment of Rs. 50,000.

Information on the petition numbers was sought through the Jammu
and Kashmir Right to Information Act, 2009 [RTI] on 2 July 2012.
No information was provided.

Case Analysis

The judicial enquiry constituted by the High Court has not been very
thorough as it only confirms the crime by the CRPF without fixing
the responsibility on the actual perpetrators. Given the knowledge
DIG Jaswant Singh had of the victim’s custody it remains unclear
why the judicial enquiry did not specifically indict him.

The police have failed in the instant case to perform their duty as
they did not file the FIR on their own. Further, following the High
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Court order of 12 November 1996 no FIR was filed. The 27 July
2004 order of the High Court directing the police to once again file
the FIR suggests the High Court was kept uninformed of any
progress from 1996 onwards. This order that comes without
strictures against the police only confirms the fears that the police
and the armed forces contemptuously disregard institutions of justice
in Jammu and Kashmir.

Based on the available official Government documents, this case
does not find a mention in the list of cases sent for sanction for
prosecution under the Armed Forces (Jammu and Kashmir) Special
Powers Act, 1990 [AFSPA] thereby suggesting that investigations, if
any conducted, never reached the stage of prosecution in 22 years.
Further, it appears that the Ministry of Home Affairs has taken no
action in this case. The IPTK sought information on 10 January 2012
on all inquiries and Court-Martials conducted by the BSF between
1990 and 2011 in Jammu and Kashmir but no information was
provided. Further, the IPTK sought information on 10 January 2012
on all cases of sanctions for prosecution under AFSPA relating to the
Ministry of Home Affairs between 1990 and 2011 in Jammu and
Kashmir but no information was provided.

Ironically, while the petition remains alive after 22 years, the
petitioner has died waiting for the institutions of justice to deliver.

Case No. 5

Victim Details

Mushtaq Ahmad Hajam [Extra-Judicial Killing]

Age: 23

Occupation: Government employee, Handicrafts Department

Son of: Ghulam Nabi Hajam [deceased] 6

Resident of: Malik Sahib, Nowhatta, Srinagar, Presently resident of
West Gate, Jamia Masjid [Yehya gate], Nowhatta, Srinagar

Alleged perpetrators

1. Constable G. Ram Naik Lal, 2" Battalion Central Reserve
Police Force [CRPF], D Company

Allegations in Brief

On 17 August 1990, Mushtag Ahmad Hajam was returning from his
evening prayers, when personnel of the CRPF fired upon him. At the
point that it happened, the family of the victim heard one gunshot.
Another person, Abdul Rehman, aged 80, who was walking along
with Mushtag Ahmad Hajam at the time of the incident told the
family that Mushtag Ahmad Hajam after being stopped and while
trying to show his identity card to the CRPF personnel was shot on
the front part of his head, thereby discounting any chance of him
being shot while he was being chased. The family of Mushtaq
Ahmad Hajam was subsequently informed by both the police and the
CRPF that Constable Ram Naik Lal had shot the victim. Mushtaq
Ahmad Hajam had not been involved in any militancy related
activities.

% The Government of Jammu and Kashmir, in response to information sought
through the Jammu and Kashmir Right to Information Act, 2009 [RTI] on
sanctions for prosecutions under Armed Forces (Jammu and Kashmir) Special
Powers Act, 1990 [AFSPA], stated on 6 September 2011 that the name of the
father of the victim was Mohammad Sultan. The family states that this is
incorrect information.
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In 1997/1998, the brother of Mushtag Ahmad Hajam was called to
meet a CRPF officer at Barzulla Camp who assured him that
Constable G. Ram Naik Lal would not be released. Further, the
brother of Mushtag Ahmad Hajam signed, after being asked to, on
blank papers.

The family of Mushtag Ahmad Hajam received Rs. 1,00,000 ex-
gratia government relief and compassionate employment under SRO-
43 [Statutory Rules and Orders].

Case Progress

First Information Report [FIR] no. 63/1990 u/s 302 [Murder] Ranbir
Penal Code, 1989 [RPC] was filed at Nowhatta Police Station on 17
August 1990°’. The 21 December 2011 Jammu and Kashmir Police
communication stated that the case was closed by declaring the
perpetrators as untraced on 26 February 2011. By communication
dated 9 July 2012 from the Jammu and Kashmir Police a copy of the
case diary in this matter was provided.

The case diary states that the Government of Jammu and Kashmir
sent the case to the Ministry of Home Affairs for sanction for
prosecution under the Armed Forces (Jammu and Kashmir) Special
Powers Act, 1990 [AFSPA] on 13 March 1996. Sanction for
prosecution was declined by the Ministry of Home Affairs on 14
September 2000. The case diary reproduces the text of the denial of
sanction.

The Ministry of Home Affairs states that Constable G. Ram Naik Lal
was carrying out his patrolling duties when he found Mushtaq
Ahmad Hajam moving in suspicious circumstances. On being
challenged Mushtag Ahmad Hajam hastened his movements in the
darkness. Constable G. Ram Naik Lal fired one round at Mushtaq
Ahmad Hajam and he died.

A Court of Inquiry was constituted by the CRPF in February 1991
which found Constable G. Ram Naik Lal to be not guilty of the crime
based purely on the testimony of CRPF personnel. Meanwhile,
Jammu and Kashmir Police investigations found Constable G. Ram
Naik Lal to be guilty based on the statements of civilian witnesses.
Accordingly, the Government of Jammu and Kashmir sought
sanction for prosecution under AFSPA from the Ministry of Home
Affairs.

Following this request, a fresh Court of Inquiry was constituted in
September 1996. One civilian witness was examined. The Court of
Inquiry once again found Constable G. Ram Naik Lal to be not guilty
of the crime as the CRPF personnel had been briefed that if a person
did not halt on being ordered to, action was to be taken depending on
the situation. As Mushtaq Ahmad Hajam hastened his movements on
being ordered to stop, Constable G. Ram Naik Lal “was left with no
other alternative but to fire. Considering the situation that prevailed
in J&K [Jammu and Kashmir] during that period the Constable
cannot be blamed. He was discharging his bonafide duties when the
curfew was clamped and it has to be enforced. The very fact that he
fired only one round shows that his response was not excessive and
that there was no over-reaction on his part.”

The Government of Jammu and Kashmir, in response to information
sought through the Jammu and Kashmir Right to Information Act,
2009 [RTI] on sanctions for prosecution under AFSPA, stated on 6
September 2011 in relation to this case that sanction was declined.

57 Information on this FIR was sought through RTI on 7 October 2011. By
communication dated 21 December 2011 from the Jammu and Kashmir
Police a copy of the FIR was provided.
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The family of Mushtaqg Ahmad Hajam gave a statement to the IPTK
on 7 March 2012.

Case Analysis

It is uncertain why the Government of Jammu and Kashmir and
Jammu and Kashmir Police took six years to send the case file to the
Ministry of Home Affairs for seeking sanction for prosecution under
AFSPA. That too when according to the Ministry of Home Affairs
the CRPF had already concluded their Court of Inquiry which
exonerated the alleged perpetrator.

After the sanction was declined on 14 September 2000, it is unclear
why the Government of Jammu and Kashmir did not agitate the
matter further either in the court or with the Ministry of Home
Affairs. Instead, the Government of Jammu and Kashmir chose to sit
on the case for a further 11 years only to ultimately close the case by
declaring the perpetrators untraced despite there being no dispute,
including from the Ministry of Home Affairs, on the fact that
Constable G. Ram Naik Lal shot Mushtag Ahmad Hajam dead. The
contestation of the Ministry of the Home Affairs is on the
circumstances of the Kkilling, which could have been further
investigated and clarified to the Ministry of Home Affairs. Finally,
investigations need to be conducted on what documents the brother
of Mushtag Ahmad Hajam provided his signature.

The rationale for the decline of sanction by the Ministry of Home
Affairs is another example of the complete disregard for the rule of
law by the armed forces in Jammu and Kashmir. In the given
circumstances, Constable G. Ram Naik Lal had the clear alternative
of pursuing Mushtaq Ahmad Hajam as opposed to opening fire upon
him. Further, rather than shoot to kill, Constable G. Ram Naik Lal
could have shot Mushtag Ahmad Hajam, as per the standard
operating procedures, below the waist. Under the guise of the
“situation that prevailed in Jammu and Kashmir”, the Ministry of
Home Affairs has condoned the cold blooded murder of an innocent
person. Finally, both the Government of Jammu and Kashmir and the
Ministry of Home Affairs should have made reference to the medical
records in this case as the family of Mushtag Ahmad Hajam contend
that he was shot on the front part of the head. If true, the entire theory
of the victim running away from Constable G. Ram Naik Lal would
break down.

This case also provides a glimpse into the workings of the systems of
justice of the armed forces. The initial Court of Inquiry by the CRPF
acquitted Constable G. Ram Naik Lal presumably based on the
testimony of potential co-perpetrators who accompanied him during
the incident and did not hear the testimony of a single independent,
impartial civilian witness. On conducting a fresh Court of Inquiry, it
was considered appropriate to only hear the testimony of one civilian
witness. No information was provided on what this civilian witness
testified to. The instant case serves as an example to understand the
processes of Court of Inquiries conducted by the armed forces and
the process of determination of the grant/denial of prosecution
sanction under AFSPA. This act of declining sanction and justifying
the extra-judicial killing of Mushtag Ahmad Hajam is a moral and
political indictment of the Ministry of Home Affairs.

Case No. 6

Victim Details

Javed Ahmad Ahanger [Abduction and Enforced Disappearance]
Age: 17

Son of: Parveena Akhter

Resident of: Dhobi Mohalla, Batamalloo, Srinagar
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Alleged perpetrators

1. Major [Deputy Commandant] S. N. Gupta, National
Security Guards [NSG]

2. Captain [Assistant Commandant] S.C. Katoch, National
Security Guards [NSG] [Subsequently promoted as Major
(Deputy Commandant)]

3. Captain [Assistant Commandant] Dinesh Sharma, National
Security Guards [NSG] [Subsequently promoted as Major
(Deputy Commandant)]

Allegations in Brief

On the intervening night of 17 and 18 August 1990, Javed Ahmad
Ahanger was picked up from his uncle’s house and has disappeared.
But, according to the family of Javed Ahmad Ahanger, he was seen
in the custody of the alleged perpetrators at the Hariniwas
Interrogation Centre.

Case Progress

Between the date of the incident and the year 2004, the family of the
victim filed four petitions before the High Court of Jammu and
Kashmir. The first petition [habeas corpus petition, HCP 755/199058]
was filed before the High Court by the family of the victim. First
Information Report [FIR] no. 17/1991 was filed before the Shergeri
Police Station™.

The second petition [habeas corpus petition, Section 491-A Criminal
Procedure Code, 1989 (CrPC) petition no. 64/199160], along with the
first, resulted in the court ordering an enquiry, on 3 October 1991, by
the Additional District Judge, Srinagar, whose report was submitted
before the High Court on 12 March 1992 and indicted the alleged
perpetrators. In September, 1991, the Jammu and Kashmir Police
submitted an affidavit before the High Court and denied the arrest of
the victim. Further, the respondents filed objections to the judicial
enquiry report. It was stated that no notice was received, and further,
all allegations were denied.

On 26 August 1997 the High Court transferred the case to the Chief
Judicial Magistrate, Srinagar to monitor the case. Sanction for
prosecution under the Armed Forces (Jammu and Kashmir) Special
Powers Act, 1990 [AFSPA] was denied by the Ministry of Home
Affairs on 24 July 1996 but by another communication of 10
November 1999 the Ministry of Home Affairs indicated that a
chargesheet could be filed before the competent court, following
which sanction could once again be sought.

On 31 January 2003, the CJM, Srinagar confirmed that a chargesheet
had been filed against the alleged perpetrators. The second petition
was disposed off on 1 April 2003, following the enquiry conducted,
based on information that a chargesheet had been filed in the court.

A third petition was filed by the family of the victim before the High
Court against the denial of sanction by the Ministry of Home Affairs.

¥|Information on the petition number was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 16 February 2012. No
information was provided.

®Information on this FIR was sought through RT1 on 7 October 2011. A copy
of the FIR and chargesheet was provided on 21 December 2011. Further,
information was provided that the chargesheet had been filed before the CIM,
Srinagar on 4.2.2003 against three NSG Officers namely Major S.N.Gupta,
Major Dinesh Gupta, and Major S.C.Katoch.

%Information on the petition number was sought through RT1 on 2 July 2012.
Information was provided.
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The final petition [Original Writ Petition (OWP) 574/200461] was
filed before the High Court on the larger issue of disappearance, and
sought information on disappeared persons in the Kashmir valley,
including the victim. This petition was disposed off by the court on
15 December 2005 as a charge sheet had already been filed. It
appears from the record that no final orders were filed on the larger
issue of disappearances.

Based on the 10 November 1999 communication of the Ministry of
Home Affairs, the Chief Judicial Magistrate [CIM], Srinagar issued
non-bailable warrants against the alleged perpetrators in 2003.

Case Analysis

This case is perhaps one of the oldest cases available on record
involving violations of the armed forces in the valley. The record
speaks for itself in terms of an incident of 1990 still being unresolved
in 2012.

The enquiry report of the Additional District Judge, Srinagar, may
now be considered on the facts of the instant case.

The judicial enquiry report first notes that despite receiving notices,
the respondent-accused persons did not associate themselves with the
proceedings. The enquiry judicial report than summarizes the
numerous witnesses that testified. The relevant witnesses and
testimonies are further summarized below:

- Witness Bashir Ahmad Dar, Superintendent of Police [SP]
Control room, Srinagar testified that in September 1991 he
was charged with allowing family members to meet with
detenues in the lock-ups. He used to provide the official
vehicle to the families for this purpose. The witness
confirms that the parents of the victim were provided with
an official vehicle, driven by Mohammad Yousuf Dar,
Senior Grade Constable, on the orders of the Director
General of Police [DGP], Jammu and Kashmir, to meet
with the victim at the “army hospital”.

- Witness Mohammad Yousuf Dar, Senior Grade Constable,
testified that on 25 September 1990 he did take the family
to the army hospital, Badami Bagh, but the victim could
not be found.

- Witness Javaid Ahmad Ahanger, the victim’s cousin,
testified to the events of 17 and 18 August 1990 and
testified to the arrest of the victim by security personnel
from the witness’s residence, after the security personnel
had beaten him. Witness Ali Mohammad Ahanger, the
victims’ uncle, and a witness named Aftab Ahmad Baktu
confirmed the same. Aftab Ahmad Baktu stated more
specifically that the NSG were involved and the victim was
taken to an unknown destination in a gypsy.

- Witness Showkat Ahmad Khan testified that on the
“intervening night of 17 and 18 August 1990 he found the
alleged detenue Javaid Ahmad Ahanger who he already
knew in the custody of the NSG near the gate of Oberio
Palace which opens for Hariniwas. He was being beaten
and at that time he found the alleged detenue Javaid
Ahmad Ahanger in the custody of SP Kotoch, SP Dinesh
and SP Gupta all from the National Security Guards”. The
witness stated that, on being asked, he informed the three
officers that the victim was an innocent person. Thereafter,
the witness testified that the victim was taken away by the

®!Information on the petition number was sought through RT1 on 16 February
2012. Information was provided.
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NSG personnel. On the following day the NSG personnel
told the witness that the victim had been released.

- Witness Parveena Akhter, the mother of the victim, while
confirming the details of the arrest of the victim [based on
hearsay], also stated that Thakur Jaswant Singh, Deputy
Inspector  General [DIG], Criminal Investigation
Department [CID] of Jammu and Kashmir Police,
“informed her that her son had received an injury and as
such he was admitted in Military Hospital Badami-Bagh
and within two or three days he will be released”. When
her son was not released, she approached the DGP, Jammu
and Kashmir who told her that her son was in the army
hospital and provided her with a vehicle through the SP
Control Room, Srinagar to visit her son. But, she did not
find her son at the hospital. The witness then testified to
meeting with both the DGP, Kashmir and Thakur Jaswant
Singh, DIG CID again, and once again received similar
responses.

Based on a reading of the above testimony, witnesses Javaid Ahmad
Ahanger and Ali Mohammad Ahanger, Aftab Ahmad Baktu confirm
the victims arrest on the night of 17 and 18 August 1990. Javaid
Ahmad Ahanger and Ali Mohammad Ahanger refer to the “security
personnel” as being the ones who executed the arrest, whereas Aftab
Ahmad Baktu specifically refers to the NSG. Next, witness Showkat
Ahmad Khan provides the crucial link to the three alleged
perpetrators [notwithstanding that he refers to them all as “SP” and
there are mis-spellings of their names in the enquiry report attributed
to the witness]. Witnesses Bashir Ahmad Dar and Mohammad
Yousuf Dar are witnesses to the effect that on 25 September 1990 the
DGP, Jammu and Kashmir appeared to believe that the victim was in
the army hospital, Badami Bagh. Notwithstanding that the victim
was not in fact found, this testimony does point to the knowledge of
the police that the victim was in the custody of the army. The
testimony of witness Bashir Ahmad Dar refers to the year “1991” but
on a reading of Mohammad Yousuf Dar’s testimony, this could
either be a typographical error or an innocent mistake on the part of
Bashir Ahmad Dar. The original transcript of his testimony would
need to be consulted. Finally, witness Parveena Akhter provides
crucial evidence that corroborates the evidence of witnesses Bashir
Ahmad Dar and Mohammad Yousuf Dar with regard to the visit to
the army hospital Badami-Bagh. Crucially, her testimony has the
potential to also indict the DGP, Kashmir and Thakur Jaswant Singh,
DIG CID for their potential role in a cover-up, and perhaps more
pertinently, their role as accomplices.

The enquiry report therefore confirms that the victim was arrested on
the intervening night of 17 and 18 August 1990 and has since
disappeared in the custody of the three alleged perpetrators in
question. Interestingly, in the summary of conclusions, the enquiry
report states Aftab Ahmad Baktu’s evidence to be that of an eye-
witness as he too was in the custody of the NSG. While this is not the
impression given in the summary of the testimony, one must assume
this to be the position. The enquiry report relies greatly on the
testimony of Showkat Ahmad Khan who testified to seeing the
victim outside the Hariniwas Interrogation Centre by the three
alleged perpetrators.

The enquiry report also adds that the witness testified that the victim
was then taken away to “Hari Mahal”. The enquiry report also
considers the question of whether the victim may have subsequently
been released, as claimed by NSG personnel to Showkat Ahmad
Khan. The enquiry report concludes that this does not appear to be
the case based largely on the evidence of Parveena Akhter. The
enquiry report is also particularly critical of the DGP, Jammu and
Kashmir for not ensuring speedy and adequate investigations in the
case.
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To conclude, it might be appropriate, in a case such as this, to
mention that the enquiry report ends by suggesting that the
“authorities in this part of the country are playing” the game of
holocaust.

No reasons are on record for the decline of sanction for prosecution.
Despite the passage of 22 years there appears to have been no
progress on the investigations, particularly as following the denial of
sanction the Jammu and Kashmir Police do not appear to have taken
any action in terms of filing a fresh and improved chargesheet. This
has assisted in allowing the perpetrators to evade justice.

Case No. 7

Victim Details

Abdul Rashid
Disappearance]
Age: 18
Occupation: 8" Standard student / Carpet business / Farming

Son of: Mohammad Sultan Lone

Resident of: Lone Mohalla, Thinduma, Kreeri, Baramulla District

Lone [Abduction, Torture and Enforced

Alleged perpetrators

1. Kripal Singh, 50" Battalion, Central Reserve Police Force
[CRPF], Camp Zangam, Pattan

Allegations in Brief

On 23 August 1990, Abdul Rashid Lone went to his friend, Bita son
of Afzal Bakshi’s house in lzzar village. On the next morning, 24
August 1990, CRPF and army cordoned off the area. During the
identification parade, Kripal Singh picked up Abdul Rashid Lone and
took him to the CRPF camp at Zangam. Abdul Rashid Lone was seen
by his maternal cousin namely Ghulam Rasool Lone, son of Wali
Lone, resident of Lone Mohalla, Thinduma, when he went to collect
his motor bike which had been seized by the CRPF. He was standing
in the compound of the camp when the soldiers took Abdul Rashid
Lone out to make him drink some water. The eye-witness states that
Abdul Rashid Lone was only wearing shorts. His hands were tied. A
day after Abdul Rashid Lone was picked up he was brought to the
village for a search operation. The family states that his toe was
bleeding and that he was walking unsteadily. The eye-witnesses saw
the Kripal Singh with Abdul Rashid Lone. Abdul Rashid Lone was
then taken back.

For the next three months, the family of Abdul Rashid Lone visited
Zangam Camp and asked for his whereabouts.

After three months, the family filed a report with the Kreeri Police
Post and later in Baramulla Police Station. They also filed a petition
in the High Court.

The family visited many jails across India including Kotbalwal Jail,
Rajasthan and Hiranagar and many other detention centres but could
not find Abdul Rashid Lone.

The family of Abdul Rashid Lone gave a statement to the IPTK on 6
March 2012.

Case Progress

First Information Report [FIR] no. 238/1997 u/s 346 [Wrongful
confinement in secret]Ranbir Penal Code, 1989 [RPC] was filed at
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the Baramulla Police Station as a result of a petition filed by the
family of Abdul Rashid Lone before the High Court of Jammu and
Kashmir.

The judicial enquiry conducted by the High Court confirmed the
abduction of Abdul Rashid Lone by the CRPF of Zangam Camp.
Information on this FIR was sought through the Jammu and Kashmir
Right to Information Act, 2009 [RTI] on 7 October 2011. By
communication dated 22 May 2012 from the Jammu and Kashmir
Police information was provided that the investigations in the case
were ongoing.

The State Human Rights Commission [SHRC] was approached and
issued its final decision on 26 April 2001. Ex-gratia government
relief of Rs. 1,00,000 and compassionate employment under SRO-43
[Statutory Rules and Orders] were recommended. The family of the
victim received both these benefits.

The Government of Jammu and Kashmir, in response to an RTI on
sanctions for prosecutions, under the Armed Forces (Jammu and
Kashmir) Special Powers Act, 1990 [AFSPA] stated on 6 September
2011 in relation to this case that sanction was sought on 24
November 2007 from the Ministry of Home Affairs.

Case Analysis

The document on record that may be considered for the purposes of
analysis is the 26 April 2001 SHRC decision.

A report was received from the Police Headquarters which stated that
during investigations it was confirmed that the alleged perpetrator
was responsible for the abduction of the victim. It was also stated
that sanction for prosecution under AFSPA was being sought. Based
on this report, the SHRC found that it was clearly established that
Kripal Singh was responsible for the disappearance of Abdul Rashid
Lone.

While the indictment of Kripal Singh appears clear from the police
report, the prosecution sanction process raises some worrying
questions. As of 2001, it appears that the investigations were
completed and sanction sought. But, from other documentation
referred to above, it appears that the request for prosecution sanction
was only sought in 2007, six years later. Further, as of 2012, it
appears no prosecution sanction was given and the investigations
seem to be ongoing [perhaps a reference to the fact that a final
decision has yet to be taken]. The report of the police in 2001 before
the SHRC was therefore a false statement.

Further, the Government of Jammu and Kashmir took seventeen
years [1990 to 2007] to seek sanction in this case which in itself
perpetuates impunity.

Significantly, it took the police seven years to file a FIR in the case,
and that too only after the intervention of the High Court. This case
serves as an example of how the mechanisms for the protection of
human rights have been rendered useless in Jammu and Kashmir.
Finally, it appears the Ministry of Home Affairs has taken no action
in the matter.

The IPTK sought information on 10 January 2012 on all inquiries
and Court-Martials conducted by the CRPF between 1990 and 2011
in Jammu and Kashmir but no information was provided.

Further, the IPTK sought information on 10 January 2012 on all
cases of sanctions for prosecution under AFSPA relating to the
Ministry of Home Affairs between 1990 and 2011 in Jammu and
Kashmir but no information was provided.
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Case No. 8

Victim Details

Khursheed Ahmad Bhat
Disappearance]

Age: 29

Occupation: Shopkeeper
Son of: Wali Mohammad Bhat, Fatima Begum
Resident of: New Colony, Sopore, Baramulla District

[Abduction, Torture and Enforced

Alleged perpetrators

1. Commandant Kripal Singh, 50" Battalion, Central Reserve
Police Force [CRPF], Camp Jagger and Fruit Mandi
Headquarters, Sopore, Baramulla District

2. Deputy Superintendent of Police [DSP] Manmohan
Sharma [Operational name: Moni Singh], 50" Battalion,
Central Reserve Police Force [CRPF], Camp Jagger and
Fruit Mandi Headquarters, Sopore, Baramulla District

3. Deputy Superintendent of Police [DSP] Lakha Singh, 50"
Battalion, Central Reserve Police Force [CRPF], Camp
Jagger and Fruit Mandi Headquarters, Sopore, Baramulla
District

4. Constable Gabbar Singh, 50" Battalion, Central Reserve
Police Force [CRPF], Camp Jagger and Fruit Mandi
Headquarters, Sopore, Baramulla District

5. Assistant Sub-Inspector [ASI] Ram Chandre [Operational
name: Chaha]ez, 50" Battalion, Central Reserve Police
Force [CRPF], Camp Jagger and Fruit Mandi
Headquarters, Sopore, Baramulla District

Allegations in Brief

The family of Khursheed Ahmad Bhat states that the victim was
picked up by the 50" Battalion CRPF on 25 September 1990 at about
10:30 am from his shop. The CRPF was led by DSP Manmohan
Sharma and DSP Lakha Singh. The family states that the victim was
first taken to the 50" Battalion CRPF Headquarters at Fruit Mandi,
Sopore and then to the Jageer Camp interrogation centre where he
was tortured by ASI Ram Chandre, the head of the interrogation
centre. Information regarding the shifting of the victim to Jageer
Camp and then his torture was provided to the family by other
persons. The family also believes that Commandant Kripal Singh
and Constable Gabbar Singh were responsible for the torture of the
victim. Despite various efforts by the family to trace the victim, he
has disappeared.

The family of Khursheed Ahmad Bhat gave a statement to the IPTK
on 24 December 2012.

Case Progress

First Information Report [FIR] no. 258/1990 u/s 345 [Wrongful
confinement knowing that writ has been issued for his liberation],
365 [Kidnapping/Abducting with intent to secretly and wrongfully
confine] Ranbir Penal Code, 1989 [RPC] was filed at the Sopore
Police Station®. The 9 May 2012 communication from the Jammu

%2 The names of the alleged perpetrators are spelt as per the SHRC decision of
27 October 2011. The family of the victim, while mentioning the same names,
and titles, provides slightly different spellings of the names.

8 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 7 October 2011. By communication dated
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and Kashmir provided information that the case was closed by
declaring the perpetrators as untraced. By further communication
dated 9 July 2012, a document was provided that states that sanction
for prosecution was declined under Section 197 (2) [Prosecution of
Judge and Civil servants] Criminal Procedure Code, 1989 (CrPC) by
the Ministry of Home Affairs on 6 August 2002.

The family of the victim also filed a petition before the High Court of
Jammu and Kashmir.

Deputy Commissioner, Baramulla, provided ex-gratia government
relief of Rs. 1,00,000 to the family of the victim.

On 27 October 2011, the State Human Rights Commission [SHRC],
having taken suo moto cognizance of the case, recommended that the
sanction for prosecution under the Armed Forces (Jammu and
Kashmir) Special Powers Act, 1990 [AFSPA] be accorded, and
compassionate employment under SRO-43 [Statutory Rules and
Orders] be provided to the family of the victim.

The family of the victim has not received the compassionate
employment under SRO-43. Further, while the SHRC in its decision
noted that sanction for prosecution under AFSPA had been sought
from “higher authorities” on 3 November 1995, the Ministry of
Defence, in its affidavit before the High Court in 2009 on sanctions
for prosecution under AFSPA, stated in relation to this case that it
had not received the request for sanction in this case.

Case Analysis

The only document on record for the purposes of analysis is the
decision of the SHRC on 27 October 2011. The SHRC begins by
stating that despite being approached, over four years, the Director
General of Police [DGP], Jammu and Kashmir, did not submit a
factual report before the SHRC. The SHRC relied in its decision on
the testimony of the family of the victim and the report of the Station
House Officer [SHQO], Sopore Police Station, filed before the High
Court. This report states, based on investigations that involved
statements of witnesses, that DSP Manmohan Sharma and DSP
Lakha Singh forcibly entered into the shop of the victim and took
him to the Fruit Mandi Camp, Sopore. Further, the report also states,
based on witnesses that were kept in custody with the victim, that the
victim was beaten and tortured by the other alleged perpetrators. The
victim was beaten and tortured in the presence of the witnesses. He
was then dragged to another room in a critical condition where he
was further beaten and tortured. The police report then concludes that
the victim had died in custody.

Based on this report, the SHRC concludes “beyond any doubt” that
the victim had been arrested and tortured by the five alleged
perpetrators. The SHRC states that “this is a proved and clear case of
custodial disappearance”. The SHRC is then critical that sanction for
prosecution had not granted even after the lapse of 16 years.

The indictment of the SHRC, based on the police report, is
unequivocal. But, it is unfortunate that no action appears to have
been taken against the alleged perpetrators.

First, it is unclear why the sanction was sought from the Ministry of
Defence as the personnel implicated in the case fall under the
Ministry of Home Affairs. It is further unclear why the Ministry of
Defence did not clarify that the case did not pertain to them.

9 May 2012 from the Jammu and Kashmir Police a copy of the FIR was
provided.
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Second, the police response in the RTI suggests that the case was
closed by declaring the perpetrators as untraced. Further, and as a
concluding remark that perhaps displays the unfortunate state of the
present case, the death certificate issued in this case by the Baramulla
District Administration may be considered. While presuming the
death of the victim on 4 November 1990, the death certificate lists
the cause of death as “subversion” which might suggest certain
criminality on the part of the victim.

The IPTK sought information on 10 January 2012 on all inquiries
and Court-Martials conducted by the CRPF between 1990 and 2011
in Jammu and Kashmir but no information was provided. Further, the
IPTK sought information on 10 January 2012 on all cases of
sanctions for prosecution under AFSPA relating to the Ministry of
Home Affairs between 1990 and 2011 in Jammu and Kashmir but no
information was provided.

Based on the non-cooperation of Government of India [Ministry of
Home Affairs], CRPF and the non-submission of the report by the
DGP, Jammu and Kashmir, to the SHRC, and the information
provided by the police that the case has been closed as untraced,
suggests an institutional cover up and protection from prosecution for
the alleged perpetrators.

Case No. 9

Victim Details

Faroog Ahmad Bhat [Abduction and Enforced Disappearance]
Age: 15

Occupation: Student/Shopkeeper

Son of: Abdul Ahad Bhat

Resident of: Wazabagh, Hyderpora, Srinagar

Alleged perpetrators

1. Major [Deputy Commandant] Chawan, 102" Battalion,
Border Security Force [BSF]

2. Inspector Prem Nath Dogra, 102" Battalion, Border
Security Force [BSF]

Allegations in Brief

On 22 June 1991, at about 6:00 pm, Farooq Ahmad Bhat was picked
up by the alleged perpetrators while he was assisting his father at
their shop. Prior to this, on the same day an incident of cross-firing
between the BSF and militants took place.

The father of the victim approached the Budgam and Saddar Police
Stations but both Station House Officer’s [SHO] of the Police
Stations refused to file a FIR. The father of the victim also wrote a
letter to the Senior Superintendent of Police [SSP], Budgam and
Srinagar, seeking that a case be registered.

The family also approached the BSF camp on the following day,
were assured of the release of the victim, but no action was
subsequently taken. The father of the victim states that on the day he
visited the BSF camp he was asked to pay a sum of Rs. 50,000 for
the release of his son but he refused to do so as his son was never
involved in any militancy related activity. The father of the victim
claims to have made various efforts to find his son, and estimates his
expenditure in searching for his son as being enormous.

The family of the victim gave a statement to the IPTK on 26
November 2011.
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Case Progress

First Information Report [FIR] no. 17/1991 was filed at the Saddar
Police Station regarding the cross-firing that took place before the
victim was arrested®,

The family of the victim filed a petition before the High Court of
Jammu and Kashmir [habeas corpus petition, Section 491 Criminal
Procedure Code, 1989 (CrPC) petition no. HCP 691/1991]%. On 20
August 1993, based on a submission by the Superintendent of Police
[SP], Criminal Investigation Department [CID], Counter Insurgency
Kashmir [CIK] that stated that the victim was not in their possession,
the High Court dismissed the petition. A Letters Patent Appeal
[LPA] was subsequently filed by the family based on two
contentions: that when the earlier petition was dismissed it was
wrongly recorded that the applicant was present, when in fact he was
not present, and therefore not heard, and that the petition should not
have been dismissed as contradictory stands were taken by the
respondents [which included the BSF].

A complaint was instituted before the State Human Rights
Commission [SHRC] on 28 February 1998 [a supplementary petition
was filed on 20 August 1998] and a decision was delivered on 29
September 1999 where ex-gratia government relief of 1,00,000 and
compassionate employment under SRO-43 [Statutory Rules and
Orders] were recommended. The family of the victim received the
benefits.

Another complaint was filed before the SHRC on 16 November
2006, and decided on the same day, to allow the father of the victim
access to Tihar Jail, New Delhi to find the victim, New where he
believed his son to be. The father, on searching Tihar Jail, was
unable to find his son.

In 2011, the family of the victim filed another petition before the
SHRC seeking investigations on the unknown, unmarked graves in
the State and DNA testing to identify the bodies buried, to ascertain
whether the victim has been buried in these graves.

Case Analysis

Before analyzing the instant case, it would be important to note that
despite the various efforts of the family of the victim, no case was
registered.

The SHRC decision of 29 September 1999 is presently one of two
documents on record that may be considered. The father of the
victim specifically named the alleged perpetrators as being
responsible for the abduction and disappearance of the victim. The
SHRC sought reports from the Inspector General of Police [IGP],
Kashmir, Director General of Police [DGP], Jammu and Kashmir
and the Inspector General [IG], BSF. All three denied that the victim
had been picked up and detained by the 102™ Battalion BSF. The
SHRC concluded firstly that “there is enough material to say that the
son of the complainant was lifted by the said security force. The
simple denial on the part of the BSF cannot be taken as gospel truth
in the face of the materials placed by the complainant on the file.”
The SHRC also considered the testimony of the neighbours of the
victim’s father, namely: Abdul Ahad Bhat, Ghulam Ahmad Dar and
Mohammad Sultan Dar, that the victim was picked up by the 102"
Battalion BSF on 22 June 1991 at 6:00 pm from his shop and that

% Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.

% Information on the petition number mentioned above was sought through
RTI on 16 February 2012. No information was provided.
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since then his whereabouts are unknown. The SHRC also considered
a FIR that records the incident relating to the cross-firing between the
BSF and militants and stated that: “it is not uncommon that the
Security Forces in the retaliation of an incident do cordon the nearby
areas of the incident and pick up some people (usually youth) for
interrogation. In this process sometimes some people do not return
home at all. This may be one of such unfortunate cases”. Finally, the
SHRC considered the actions of the victim’s father in searching for
the victim at various places as adding credibility to his testimony
regarding the disappearance of his son. The SHRC also considered
the issue of the specific battalion and names of officers concerned in
the arrest being named by the victim’s family and the neighbours.
The SHRC stated that: “it could be said as to how the complainant
was knowing the officers and the unit named by him. The
complainant in his complaint at Para no. 13 clearly states that the
BSF Personnel of the same battalion were usually purchasing various
articles from his shop through him and his son. As such this
objection stands explained”. The SHRC therefore concluded that the
victim was arrested and then “eliminated” and “died in the custody of
the BSF”. The SHRC then recommended ex-gratia government relief
of 1,00,000 and compassionate employment under SRO-43
[Statutory Rules and Orders]. The SHRC also found that it was the
SHO of Police Station Saddar and not Budgam who should have
filed a FIR when approached, but as the concerned SHO had since
deceased, no further action could be taken.

The SHRC decision therefore clearly implicates the 102™ Battalion
BSF and also throws light on a pattern of disappearances in the state.
But, what is an unfortunate feature of the decision is that it does not
specifically indict the two officers of the battalion: “Mr. Chuwan” [a
misspelling by the SHRC] and Prem Nath Dogra. This
notwithstanding the analysis that the SHRC entered into while testing
the basis on which the complainant [and it appears the neighbours as
well] could have named these officers specifically. Further, the
SHRC should have recommended that a case be registered against
the alleged perpetrators.

The other document on record for analysis is a letter sent to the
Deputy Commissioner, Budgam, from the Senior Superintendent of
Police [SSP], Srinagar, dated 7 August 2000 which confirms that the
victim was lifted by the 102™ Battalion BSF on 22 June 1991. This
letter also confirms that the victim was not involved in any
subversive activities.

Despite the passage of 21 years no progress appears to have taken
place in the investigations. The IPTK sought information on 10
January 2012 on all inquiries and Court-Martials conducted by the
BSF between 1990 and 2011 in Jammu and Kashmir but no
information was provided. Further, the IPTK sought information on
10 January 2012 on all cases of sanctions for prosecution under
AFSPA relating to the Ministry of Home Affairs between 1990 and
2011 in Jammu and Kashmir but no information was provided.

Case No. 10

Victim Details

1. Nazir Ahmad Gojjar [Abduction, Wrongful Confinement
and Enforced Disappearance]
Age: 20
Son of: Israil Khan Gojjar, Zaitoona
Resident of: Gojjar Patti, Malangam, Bandipora District

2. Majid Gojjar [Abduction, Wrongful Confinement and
Torture]
Resident of: Gojjar Patti, Malangam, Bandipora District

IPTK/APDP



3. Mohammad Ayub Gojjar
Confinement and Torture]
Resident of: Gojjar Patti, Malangam, Bandipora District

[Abduction,  Wrongful

Alleged perpetrators

1. Brigadier V. K. Sharma, Dogra Regiment, Army, Camp
Chitarnar, Bandipora District

2. Major R. P. Singh, Dogra Regiment, Army, Camp
Chitarnar, Bandipora District

3. Major R. D. Singh, Dogra Regiment, Army, Camp
Chitarnar, Bandipora District

Allegations in Brief

On 26 January 1992 there was a crackdown in the Gojjar Patti area.
At around 2:00 pm, Nazir Ahmad Gojjar along with two other
persons, Majid Gojjar and Mohammad Ayub Gojjar went outside to
collect sticks and to graze their goats nearby. On hearing firing, the
three of them were scared and sat down. The armed forces arrested
them. The family of Nazir Ahmad Gojjar was informed subsequently
by a retired army officer in the area that the force responsible for
their arrest was the Dogra Regiment of the army. The three persons
arrested were taken and kept at a location close by for the night.
When the women of the village sought their release they were
informed that the persons would be released. The mother of Nazir
Ahmad Gojjar saw all three boys at that time. But, on the second day,
27 January 1992, the three persons were taken to the Chitarnar
Camp. When the family of Nazir Ahmad Gojjar approached the
forces of the Chitarnar Camp they were told that the persons arrested
had been taken to the Badami Bagh Srinagar Headquarters of the
army. On approaching the Badami Bagh Headquarters they were
informed that the persons arrested had been taken to the Kot Balwal
jail in Jammu. After four months, Majid Gojjar and Mohammad
Ayub Gojjar were released. They informed the family of Nazir
Ahmad Gojjar that all three of them after being arrested and spending
a night in the location close to their residence were taken to the
Chitarnar Camp for the night of 27 January 1992. On 28 January
1992 Majid Gojjar and Mohammad Ayub Gojjar were taken to the
Badami Bagh Headquarters. Nazir Ahmad Gojjar was not taken
along. Majid Gojjar and Mohammad Ayub Gojjar stated that they
were tortured during their detention. Nazir Ahmad Gojjar has
disappeared since. Majid Gojjar died one year or so after the
incident. The family of Nazir Ahmad Gojjar believes that Majid
Gojjar died due to the torture by the army during his detention.

Case Progress

The family of Nazir Ahmad Gojjar filed a petition before the High
Court of Jammu and Kashmir [habeas corpus petition, HCP
606/1993]. On 1 November 1994, an enquiry was instituted to be
conducted by the District and Sessions Judge, Baramulla. The
enquiry was concluded on 2 May 1996 and confirmed that Nazir
Ahmad Gojjar was arrested, and disappeared, by Brigadier V. K.
Sharma, Major R. P. Singh and Major R. D. Singh. The High Court
also monitored the process of seeking sanction for prosecution under
the Armed Forces (Jammu and Kashmir) Special Powers Act, 1990
[AFSPA]. On being informed that sanction for prosecution was being
sought the petition was disposed off on 6 October 1998.

On 23 September 2002, the High Court was provided a copy of the
denial of sanction. The denial of sanction was dated 4 April 2002.
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First Information Report [FIR] no.114/1996 u/s 302 [Murder] Ranbir
Penal Code, 1989 [RPC] was filed at the Bandipora Police Station on

7 May 1996%.

The family of Nazir Ahmad Gojjar filed another petition before the
High Court [Original Writ Petition (OWP) 47/2006] seeking ex-
gratia government relief of Rs. 5,00,000, compensation of Rs.
50,00,000, compassionate employment under SRO-43 [Statutory
Rules and Orders], completion of the investigations on the registered
FIR and sanction for prosecution under AFSPA. The petition was
disposed off with a direction on 12 April 2007 for consideration of
the ex-gratia government relief and compassionate employment
under SRO-43. Further, the order states that investigation be
expedited and preferably be completed within three months.

Information on the petition numbers was sought through the Jammu
and Kashmir Right to Information Act, 2009 [RTI] on 16 February
2012. Information was provided on both petitions.

In 2012, the family of the victim filed a petition before the High
Court [Original Writ Petition (OWP) 955/2012] for sanction for
prosecution under AFSPA. The petition remains pending.

The Inspector General of Police [IGP], Kashmir, in a letter dated 4
March 2006 states that during the investigation of this FIR offences
u/s 302 [Murder], 342 [Wrongfully confining person] and 109
[Abetment] Ranbir Penal Code, 1989 [RPC] were found established
against the alleged perpetrators listed above and a chargesheet was
filed before the competent court and the case file was sent for the
purpose of obtaining sanction for prosecution under AFSPA. Further,
a letter dated 21 December 2009 by the Additional Superintendent of
Police [ASP], Bandipora District, confirms that Nazir Ahmad Gojjar
was not affiliated with any subversive activities.

The family of Nazir Ahmad Gojjar approached the State Human
Rights Commission [SHRC] and the final decision was issued on 7
July 2006, and based on the report received from the IGP, Kashmir,
recommended ex-gratia government relief of Rs. 1,00,000 and
compassionate employment under SRO-43. While the family of the
victim received Rs. 1,00,000 ex-gratia government relief from the
Deputy Commissioner’s office, they received no compassionate
employment under SRO-43. The family of the victim stated in a
statement given to the IPTK on 9 February 2012 that they are not
receiving the SRO-43 benefits because the authorities mistakenly
identified Nazir Ahmad Gojjar as being a minor.

The Assistant Commissioner, Bandipora carried out an enquiry in the
matter and a report was submitted on 20 September 2007 that
confirmed the abduction of Nazir Ahmad Gojjar by the army and that
Nazir Ahmad Gojjar was not involved in any subversive activity.

Case Analysis

The inquiry report of the District and Sessions Judge, Baramulla, of 2
May 1996 is presently the only detailed finding on the case [the 20
September 2007 report of the Assistant Commissioner, Bandipora,
while indicting the army does not offer specific details on the unit of
the army involved or the alleged perpetrators] that may be analyzed,
as the charge sheet filed is not in possession of the IPTK. But, before
doing so, a few preliminary points may be made:

- The age of Nazir Ahmad Gojjar appears to have been an issue
with regard to the grant of compassionate employment under

% Information on the FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.
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SRO-43. The family of Nazir Ahmad Gojjar when contacted by
the IPTK stated his age to have been 20 years when he was
arrested. But, in the petition filed before the High Court
[Original Writ Petition (OWP) 47/2006] he is listed as being 23
years of age.

- ltis surprising that the High Court, while making its order of 12
April 2007, did not seem to be appraised of the position taken
by the police [in the 4 March 2006 letter referred to above]
regarding the completion of investigations and the filing of the
chargesheet.

- The report of the IGP, Kashmir to the SHRC on 4 March 2006
refers to the unit of the alleged perpetrators as the 60" Battalion
of Infantry Regiment. It is unclear what the import of this may
be as elsewhere the Dogra Regiment is clearly referred to.

The inquiry report states that four witnesses were heard on behalf of
the family of the victim: “Ayoob Khan, Ghulam Mohi-ud-Din
Sheikh, Yousuf Gujjar and” the mother of the victim, Zaitoona. No
evidence in rebuttal was provided. The relevant portions of the
testimonies of these witnesses are as below:

- Witness Ayoob Khan stated that “three years before” [it is
uncertain when the testimony of the witness was given] he, his
brother, Majid, and Nazir Ahmad Gojjar were arrested by the
army during a crackdown and later taken to “Chiternaar,
Bandipora” and then shifted to the interrogation centre. “In the
evening” he and his brother were released but the Nazir Ahmad
Gojjar’s whereabouts have not been known to date. The witness
was cross-examined but no damage was done to his testimony.

- Witness Ghulam Mohi-ud-Din Sheikh stated that in the month
of January 1992, the personnel of the Dogra Regiment took into
custody “Ayoob Khan, Majid and Nazir Gujjar”. “After some
time”, Ayoob and Majid were released but the Nazir Ahmad
Gojjar’s whereabouts have not been known to date. The witness
was cross-examined but no damage was done to his testimony.

- Witness Mohammad Yousuf Gujjar stated that in the month of
January 1992 the army took three persons during a crack down
at Malangam village: Majid, Ayoob and Nazir Gojjar. R.P.
Singh and R.D. Singh of the Dogra Regiment of the army were
responsible for this. Majid and Ayoob were released from the
Jammu jail one month after their arrest but the Nazir Ahmad
Gojjar’s whereabouts have not been known to date.

- Witness Zaitoona stated that “about three years back” [it is
uncertain when the testimony of the witness was given] the
army during a crackdown arrested her son, Nazir Ahmad Gojjar,
whose whereabouts are not known to date. R.P. Singh and R.D.
Singh were the officers who arrested her son along with two
other persons.

Based on the above testimony, the judicial inquiry concluded that it
had been established that in January 1992, the Dogra Regiment of the
army, headed by R.D. Singh and R.P. Singh, during a crackdown at
the Malangam village, arrested Ayoob, Majid and Nazir Gojjar and
took them to “Chiternar Camp” and thereafter at some time Ayoob
and Majid were released. The judicial inquiry concluded that it was a
“clear case” of custodial disappearance and directed that a case be
registered against the Commanding Officer of the Dogra Regiment
and R. P. Singh and R.D. Singh. While the inquiry report clearly
establishes the disappearance of the victim and the role of the Dogra
Regiment of the army, and specifically R.P. Singh and R.D. Singh, a
few comments must be made:

- The names of the two other persons arrested along with Nazir
Ahmad Gojjar vary slightly in the different accounts but this
appears not to be a substantive issue as it seems clear across the
board that “Majid and Ayoob” were arrested along with Nazir
Ahmad Gojjar.
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- Of greater ambiguity is the issue of when the two boys were
released. While the family in the statement to the IPTK, states
they were released after four months, Mohammad Yousuf
Gojjar states it was one month. Ayoob Khan states he and his
brother were released “in the evening” but it is not clear which
evening and when. This discrepancy might well be a substantive
one.

- The role of the Commanding Officer, Brigadier VV.K. Sharma, in
the incident is admittedly limited. While it cannot be ruled out
that he would possibly have had knowledge of the incident, and
would therefore bear the responsibility for not intervening, the
evidence is too limited presently to make that conclusion.

The final issue to be considered would be that of the sanction for
prosecution under AFSPA. Sanction for prosecution was declined on
4 April 2002 for the following reasons:

1. That out of four witnesses before the District and Sessions
Judge, Baramulla only one, Mohammad Yousuf Gujjar,
has named Major R.D. Singh and Major R.P. Singh, and so
prosecution case is not convincing.

2. That there are contradictions in the statement of the two
witnesses about the arrest and release. Ayub Khan deposed
that his brothers were released the same evening but
Mohammad Yousuf Gujar said that he and his brother were
released after a month from Jammu jail.

3. No witnesses blamed Colonel (now Brigadier) V.K.
Sharma. He was named being the C.O of unit and on
presumption of involvement, otherwise there was no
evidence against him.

4. The Army officers denied on oath the arrest of individuals
on 26 January 1992 or any other day and that they were not
present in the unit during that period. In fact Major R.D.
Singh was on annual leave for thirty days from 7 January
1992 to 5 February 1992 and Major R.P. Singh on casual
leave of fourteen days from 22 January 1992 to 4 February
1992.

5. It is on record that the Lambardar [Numberdar, de facto
revenue authority in the village, the family of the victim
stated to the IPTK that his name was Mohammad Abdullah
Sheikh]/ Sarpanch [the family of the victim stated to the
IPTK that his name was Maawali Chauhan]of Malangam
village certified on 25 February 2000 (witnessed by four
prominent residents of the village) that the personnel of
Dogra Regiment had not harassed or ill treated any person
of the village. Nor was any man/ woman Killed.

6. The grant of sanction to prosecute the Army officers is not
justified based on available records and nor would it be in
public interest. The prosecution of officers will undermine
the morale, discipline, confidence and motivation of troops
deployed in the sector.

The above reasons for the denial of prosecution sanction need to be
analyzed one by one. The first reason is a misreading of the inquiry
report. In addition to Mohammad Yousuf Gojjar, the mother of Nazir
Ahmad Gojjar, Zaitoona, also names R.P. Singh and R.D. Singh. The
second reason is more substantive as already stated above. But, it
may be mentioned that Ayoob Khan’s testimony, while referring to
being released in the evening, does not state that he and his brother
were released on the “same” evening. But, clearly, there is ambiguity
caused by his evidence. The third reason has been commented upon
above. To establish the role of the Commanding Officer,
investigations would need to be carried. Without perusing the
chargesheet prepared by the police against him, it would be difficult
to comment on his involvement. Admittedly, barring the principle of
command responsibility, his role is presently unclear. The fourth
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reason, while persuasive if true, cannot be commented on presently
as no official leave documents have been provided. The fifth reason
for the denial of sanction, while apparently persuasive, is clearly
misleading. A statement by the Lambardar/Sarpanch of the
Malangam village eight years after an incident, in very general terms,
is not convincing. This statement may have had more persuasive
value if it was a specific denial of the instant incident being
discussed. Further, the evidentiary value of such a statement is highly
doubtful and it is most unfortunate that the Ministry of Defence
would use such a piece of evidence to deny sanction for prosecution.
With no information on the antecedents of the Numberdar/Sarpanch,
or his breadth of knowledge of events in 1992, or when and under
what circumstances his statement was placed on record, it is a highly
unreliable piece of evidence. Further, the family of the victim states
that there was no elected Sarpanch in the year 2000. He was a
surrendered militant closely associated with the army. This case
serves as a striking example of how the army undermines and
subverts the processes of justice by making use of close associates or
paid informers.

Therefore, in conclusion, the instant case appears to be a clear case
of disappearance, despite certain ambiguities that are admittedly
present. But, one might certainly argue that the correct forum to deal
with such ambiguities might well be a courtroom. Therefore, perhaps
sanction for prosecution should have been granted, especially against
Major R.P. Singh and Major R.D. Singh. Further, the available
documents do not suggest that even a Court-Martial was conducted
in this case by the army.

Case No. 1 1

Victim Details

Ghulam Nabi Bhat [Abduction and Enforced Disappearance]
Age: 20

Occupation: Tailor

Son of: Ghulam Ahmad Bhat

Resident of: Islamia Colony, Kani Dewar, Hawal, Srinagar

Alleged perpetrators

1. Constable Labhour Singh, 107™ Battalion, Border Security
Force [BSF], Camp Hawal

2. Guard Commander N.K. Raina67, 107" Battalion, Border
Security Force [BSF], Camp Hawal

Allegations in Brief

On 8 June 1992, Ghulam Nabi Bhat was picked up by a BSF party at
about 10:30 am. Mohammad Sharief Malik, a shopkeeper, was a
witness to this abduction. Ghulam Nabi Bhat has disappeared since.

The family of Ghulam Nabi Bhat gave a statement to the IPTK on 15
February 2012.

Case Progress

Following the abduction of Ghulam Nabi Bhat the BSF did not allow
the family to meet him. Therefore, the family of Ghulam Nabi Bhat
filed a petition before the High Court of Jammu and Kashmir [habeas
corpus petition, Section 491 Criminal Procedure Code, 1989 (CrPC)

%7 Both the alleged perpetrators were reported killed subsequently in militancy
related activity
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petition no. 88/1992]68. The High Court ordered a judicial enquiry on
15 November 1994, which was conducted by the District and
Sessions Judge, Srinagar. The enquiry report was submitted on 12
May 1998. The report confirmed the disappearance of Ghulam Nabi
Bhat during the custody of the BSF. The High Court disposed off the
matter on 16 November 1998 directing a registration of a First
Information Report [FIR].

FIR no. 124/1998 u/s 364 [Kidnapping/Abducting to murder], 343
[Wrongful confinement for three or more days] Ranbir Penal Code,

1989 [RPC] was filed at Nowhatta Police Station®®. Subsequently,
the BSF did not cooperate with the investigation and a letter was sent
by the Station House Officer [SHO], Nowhatta Police Station to the
Registrar General of the High Court on 1 August 2000 to this effect.

Consequently, a petition was filed by the family of Ghulam Nabi
Bhat before the High Court [Original Writ Petition (OWP) 158/2001]
seeking cooperation of the BSF with investigations, and
compensation. In reply to this petition, the BSF admitted that the
victim had been arrested by the BSF 107™ Battalion, but as he was a
suspected militant. Ghulam Nabi Bhat was kept at “TAC HQ 107
BATTALION BSF” for questioning but escaped on the intervening
night of 9 and 10 June 1992. The BSF claimed an enquiry was
conducted against the two alleged perpetrators. The State and the
police took a similar position following their investigations but did
not refer to Ghulam Nabi Bhat as a suspected militant, and stated that
the two alleged perpetrators were responsible for only the escape of
Ghulam Nabi Bhat. The response also states that both alleged
perpetrators were subsequently killed in militancy related activity.
No proof of the same is provided. The High Court held on 15
October 2003 that the case of escape from the BSF [while the
representations before the court refer to the 107" Battalion, the High
Court refers to the 106" Battalion. One can only assume this to be a
typographical mistake] was not made out and also ordered
compensation of Rs. 1,00,000. A Letters Patent Appeal [LPA]
[n0.176/2003] was filed against this decision on grounds that the
compensation was not adequate. On 26 May 2010, the Division
Bench of the High Court amended this compensation to Rs. 5,00,000,
plus interest. Information on the petition numbers was sought
through the Jammu and Kashmir Right to Information Act, 2009
[RTI] on 16 February 2012. Information was provided.

A Special Leave Petition [SLP] filed before the Supreme Court of
India against this order was dismissed on 10 December 2010. A
contempt petition [280/2010] was filed against the non-
implementation of this order. Information on the contempt petition
number was sought through RTI on 16 February 2012. No
information was provided.

Case Analysis

As an initial comment while analyzing the case, it is clear that the
abduction of Ghulam Nabi Bhat by the 107" Battalion of the BSF on
8 June 1992 is accepted by all the parties, and crucially the High
Court. The only point of disagreement appears to be on the position
of the BSF, the State and police that the victim escaped and was
therefore not disappeared in the custody of the BSF. The family of
Ghulam Nabi Bhat does not accept this position and also states that
no FIR on the escape of Ghulam Nabi Bhat was filed, thereby
suggesting that it was a concocted story. But, crucially for Ghulam
Nabi Bhat and his family, the High Court does not accept the theory

€ Information on the petition number was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 16 February 2012. No
information was provided.

% Information on this FIR was sought through RTI on 5 May 2012. No
information was provided.
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that he escaped. The court, in its 15 October 2003 order states, on the
issue of the escape of Ghulam Nabi Bhat, that:

“...nothing has been submitted to show that a serious
department action was initiated, immediately after the so
called escape against these personnel for their failure, to
prevent escape of said Ghulam Nabi. It appears that the
stand, of escape has been set up to avoid legal
consequences, and in the facts and circumstances as
reflected from the record, the stand taken is not sustained
from record, and appears to be highly improbable, and has
to be rejected...the State, in these circumstances, has
obviously failed in its duty either to protect the life of an
innocent citizen who was arrested by an agency of the
State, or to account for his disappearance in the custody of
the BSF.”

The enquiry report by the District and Sessions Judge, Srinagar was
submitted on 12 May 1998. Relevant testimony before the judicial
enquiry is summarized below:

- The evidence of Mehraj-ud-Din, brother of Ghulam Nabi
Bhat, was recorded. The witness stated that at “10:30” on 8
June 1992 Ghulam Nabi Bhat was taken by the BSF and
subsequently disappeared.

- Mohammad Sharief Malik also testified that Ghulam Nabi
Bhat was taken by the BSF. The witness testified that
Ghulam Nabi Bhat was taken to Papa-II “where S.P. Bashir
Ahmed was on duty who told them that he was taken to
Harwan and they searched him and 30" Battalion told them
that he is in their custody and had promised them that he
will be released after he was all right”.

- Witness Mohammad Ashraf Malik testified that he found
Ghulam Nabi Bhat in Hotel no.4 at Shivpora, Srinagar.
But, subsequently, he was not allowed to meet with the
victim.

- Witnesses Abdul Rashid Mir and Ghulam Mohi-ud-Din
also testified to the abduction of Ghulam Nabi Bhat by the
BSF on 8 June 1992. They also stated that they had gone to
meet SP Ghulam Nabi and were given a slip by Hazaratbal
Police Station and they met Ghulam Nabi Bhat twice
before he was taken to Hotel no. 3.

- Witnesses Sitara, Mumtaza and Abdul Majid Bhat testified
to the abduction of Ghulam Nabi Bhat by the 107"
Battalion of the BSF and meeting with him at Hotel no. 3.

- The respondents, the State and the BSF, stated before the
enquiry that Ghulam Nabi Bhat was never arrested.

Before considering the conclusions of the enquiry, two preliminary
points may be made. First, the manner in which the enquiry report
summarizes the testimony of the witnesses is unclear, and lacks
sufficient detail for a thorough analysis. Second, the stand of the BSF
of blanket denial of arrest, as stated before the District and Sessions
Judge, Srinagar, sharply contradicts with their subsequent stand that
the witness was arrested but escaped. This apparent duplicity must be
highlighted.

Based on the evidence before it, the enquiry report stated that an
irresistible conclusion had been reached that Ghulam Nabi Bhat was
abducted by the BSF on 8 June 1992 and then shifted from
Hariniwas Interrogation Centre to Hotel no.3 and 4, Shivpora and
subsequently Papa-lIl Interrogation Centre and then subsequently
disappeared. While the enquiry report rightly confirms the abduction
by the BSF it is unsure how the report definitively concludes that
Ghulam Nabi Bhat was detained at Harinwas. But, as stated earlier,
the witness evidence has been poorly summarized in the enquiry
report.
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In conclusion, from the enquiry report, to the contentions of the
parties before the High Court, and the High Court orders, the
abduction of Ghulam Nabi Bhat is beyond doubt. Further, the BSF,
and it appears the 107" Battalion, is specifically to blame. But, what
remains uncertain is the exact role of the alleged perpetrators listed
above. Further, even assuming that the alleged perpetrators died in
militancy related activities [for which no proof has been provided], a
full investigation would be necessary to identify all persons
responsible for the abduction and disappearance of the victim as the
information on record, including sightings of the victim at various
places, strongly suggests the involvement of a number of personnel
of the armed forces. This is particularly important as it is
unimaginable that a Constable and a Guard Commander [the
designations of the alleged perpetrators] would have executed the
crime without the involvement of superior officers.

Based on the witness statements before the judicial enquiry the
victim was taken to atleast four places [Hotel no.3, Hotel no.4, Papa-
Il interrogation centre, and Harwan] following his abduction. These
places would be under the command of senior officers, whose orders
and acquiescence would be necessary for the detention of Ghulam
Nabi Bhat.

It must also be borne in mind that considering that the story of the
escape of Ghulam Nabi Bhat was considered to be a false one by the
High Court, and in light of the suppression of facts vis-a-vis the
arrest of the victim by the BSF before the judicial enquiry, the
naming of the alleged perpetrators by the BSF may be a further
attempt by the BSF to cover up the disappearance of Ghulam Nabi
Bhat and the possible involvement of other senior officers.

Despite the passage of 20 years there appears to be no progress on
the investigations.

Further, the IPTK sought information on 10 January 2012 on all
inquiries and Court-Martials conducted by the BSF between 1990
and 2011 in Jammu and Kashmir but no information was provided.

Further, the IPTK sought information on 10 January 2012 on all
cases of sanctions for prosecution under AFSPA relating to the
Ministry of Home Affairs between 1990 and 2011 in Jammu and
Kashmir but no information was provided.

Case No. 12

Victim Details

Mehraj-ud-Din Baba [Extra-Judicial Killing (Custodial Killing)]
Age: 18

Occupation: 12™ Standard student

Son of: Mohammad Abdulla Baba

Resident of: Shahi Mohalla, Awantabhawan, Soura, Srinagar

Alleged perpetrators

1. Sub-Inspector [SI] B.I. Singh or B. K. Singh [reportedly
deceased]m, 107" Battalion, Border Security Force [BSF]

™There appear to be minor discrepancies in the names of the perpetrators,
particularly the first alleged perpetrator: while the family refers to him as
B.1.Singh, the Government of Jammu and Kashmir and police refer to him as
B.K.Singh and also as B.l.Singh. The death of this person was confirmed
before the High Court, but the family has stated that it requires further proof
of the same.
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2. Additional Director General [ADG], K.K. Verma, In-
charge Fair View Guest House / Papa-ll Interrogation
Centre, Border Security Force [BSF], Srinagar

3. Inspector Raas Behari Dutta, Duty Sectional Officer, Fair
View Guest House / Papa-Il Interrogation Centre, Border
Security Force [BSF], Srinagar

Allegations in Brief

On 23 December 1992, Mehraj-ud-Din Baba was tortured by
personnel of the 107" Battalion BSF and this resulted in his death.
Mehraj-ud-Din Baba was picked up at Ali Mardan Khan Bagh, while
he was going to school. When the victim did not return home in the
evening, his parents informed the local police station, but no action
was taken. On 25 December 1992, BSF Sub-Inspector [SI]
Gurbachan Singh handed over the body of the victim, bearing torture
marks, to the Soura Police Station. The body had been received from
the Fair View Guest House / Papa-Il Interrogation Centre, Srinagar.
The post-mortem report indicated that the death was due to injury in
various organs of the body due to torture and fracture.

The family of Mehraj-ud-Din Baba gave a statement to the IPTK on
22 February 2012.

Case Progress

First Information Report [FIR] no. 260/1992 u/s 302 [Murder]
Ranbir Penal Code, 1989 [RPC] was filed at the Soura Police Station
on 25 December 1992"%. The FIR states that on 25 December 1992,
S| Gurbachan Singh brought the body of the victim bearing torture
marks. The 107" Battalion BSF had arrested the victim on 23
December 1992. The 7 August 2012 communication from the Jammu
and Kashmir Police states that this case was closed as chargesheeted.
Also provided was a letter dated 14 January 2008 from the Director
General of Police [DGP], Jammu and Kashmir, to the Inspector
General of Police [IGP], Kashmir that states that sanction for
prosecution under the Armed Forces (Jammu and Kashmir) Special
Powers Act, 1990 [AFSPA] was declined by the Ministry of Home
Affairs against ADG K.K.Verma and Inspector Raas Behari Dutta.

Also, on record is FIR no. 89/1992 u/s 302 [Murder], 307 [Attempt
to murder] and 3(2) TADA and the Arms Act, 1959 at the Nowhatta
Police Station which states that there was an encounter with militants
on 24 December 1992, in which SI B.I. Singh was also injured.

The family of the victim filed a petition before the High Court of
Jammu and Kashmir [habeas corpus petition, HCP 287/1993]
seeking the completion of investigations. In October 1994, Station
House Officer [SHO] of Soura Police Station stated that
investigations were ongoing. It was stated that the body of the victim
was received from the BSF and it had been stated by the BSF that the
victim was a Hizbul Mujahideen militant. The SHO had sought
information from the 107" Battalion BSF but had received no
response. In the meantime, the 107" Battalion BSF had been
transferred from the Kashmir valley and the investigations had now
been taken up with the 84" Battalion BSF which had replaced the
107" Battalion. On 29 June 1995, the High Court passed a strong
order that investigations be completed in four months and that the
police use all available powers to do so. Subsequently the court was
informed that SI B.K.Singh had been found involved in the crime
and his whereabouts were being traced. In December 1995, the court
was informed that SI B.K.Singh had died in an encounter and FIR

™ Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 2 July 2012. By communication dated 7
August 2012 from the Jammu and Kashmir Police, a copy of the FIR and
internal correspondence of the police was provided.
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no. 89/1992 at the Nowhatta Police Station had been filed. On 22
October 1996, the High Court strongly criticised the role of the
police in investigations and also stated that the role of other persons
in the BSF responsible for the crime should also be ascertained.
Eight years later, in November 2004, the Government of Jammu and
Kashmir submitted before the High Court that the alleged
perpetrators were responsible for the crime. Further, that SI B.1.Singh
was dead, ADG K.K.Verma had retired from service and Inspector
Raas Behari Dutta was serving at the Sector Headquarters, BSF,
Kishan Ganj, North Bengal. Appended was a 19 January 2004 letter
from the SHO, Soura Police Station that confirmed the names of the
three alleged perpetrators, and stated that a chargesheet had been
filed, that sanction for prosecution under AFSPA was required to be
sought and that the three persons must be arrested. On 30 November
2004 the High Court issued its final decision, found that there was
prima facie evidence against the alleged perpetrators, and stated that
sanction for prosecution should be sought.

The family of the victim filed a contempt petition [n0.1/2007] on the
issue of delay in seeking the sanction for prosecution under AFSPA.
During the proceedings, a letter from the Ministry of Home Affairs
dated 12 November 2007 to the Jammu and Kashmir Home
Department, was produced which declined sanction for ADG
K.K.Verma and Inspector Raas Behari Dutta. Following this, and in
light of another petition being filed against the denial of sanction,
and seeking investigations as to whether Sl B.I.Singh was indeed
dead [HCP167/2008], the contempt petition was not pressed and was
dismissed on 29 September 2009. Also brought on record was the
denial of sanction by the Ministry of Home Affairs on 12 November
2007 that stated that there was no evidence against ADG K.K.Verma
and Inspector Raas Behari Dutta.

HCP167/2008 was filed against the denial of sanction and also
sought that investigations be carried out on whether SI B.K.Singh
was indeed killed in an encounter.

In response to HCP167/2008, the BSF stated that while the victim
was not arrested by the three alleged perpetrators, he was arrested by
the BSF on grounds of him being an active militant. The BSF also
stated that the victim was questioned by Sl B. K. Singh at the “Far
View Guest House” at about 5:30 pm and in the evening he was put
into a cell in Fair View Guest House / Papa-1l Interrogation Centre
where he complained of chest pain. On reaching the hospital, he was
declared as having been brought dead.

Further, the BSF states that “Ras Bihari Dutta” was “responsible for
the security of Far View Guest House” but had no role in the
incident. Further, that K. K. Verma only “visited the spot”. The
petition remains pending.

Information on the petition numbers was sought through the Jammu
and Kashmir Right to Information Act, 2009 [RTI] on 2 July 2012.
Information was provided.

Also on record is a letter dated 7 May 1993 from the Superintendent
of Police [SP], Srinagar, to the Deputy Commissioner, Srinagar
confirming that the victim was not involved in any subversive
activities.

The family of the victim received Rs.1,00,00 ex-gratia government
relief and compassionate employment under SRO-43 [Statutory
Rules and Orders].

Case Analysis

As a preliminary point, it must be noted that a case in which an FIR
was filed in 1992, the High Court passed an order to seek sanction in
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2004 and the sanction was denied in 2007. Further, to date, it appears
the perpetrators of the crime have yet to be punished.

Further, the 19 January 2004 letter of the SHO of Soura Police
Station is curious as while it confirms that a chargesheet had been
filed against the three accused, it states that the three accused “may
kindly be made available in police station”. Notwithstanding the
negligence of the police authorities, it seems a clear position of the
Government of Jammu and Kashmir that the three alleged
perpetrators were responsible for the crime.

In the face of the police investigations, the position of the BSF,
denying the role of all three officers in the killing of the victim,
would appear prima facie untenable. This was also a position
supported by the High Court which found that the entire team
responsible for the arrest and detention of the victim must be held
responsible.

The role of SI B.1.Singh in the incident is beyond doubt. The control
that the other two alleged perpetrators had over the Fair View Guest
House is also beyond doubt. Therefore, the denial of sanction by the
Ministry of Home Affairs on grounds of lack of evidence is clearly
unfortunate as a court process would have certainly helped ascertain
the truth. Finally, considering that the victim was found not to be
involved in any subversive activities, the very arrest of the victim
could be argued to have been illegal.

The IPTK sought information on 10 January 2012 on all inquiries
and Court-Martials conducted by the BSF between 1990 and 2011 in
Jammu and Kashmir but no information was provided. Further, the
IPTK sought information on 10 January 2012 on all cases of
sanctions for prosecution under AFSPA relating to the Ministry of
Home Affairs between 1990 and 2011 in Jammu and Kashmir but no
information was provided.

Case No. 13

Victim Details

Ashig Hussain Ganai
(Custodial Killing)]
Age: 24

Son of: Ghulam Rasool Ganai

Resident of: Dangiwacha, Rafiabad, Baramulla District

[Abduction and Extra-Judicial Killing

Alleged perpetrators

1. Major Ashok Kumar, 17 Jammu and Kashmir Light
Infantry [JAKLI], Army, Camp Watergam

2. Major General Verma, Army

3. Major Gurpaljit Singh, In-charge, 17 Jammu and Kashmir
Light Infantry [JAKLI], Army, Camp Chatoosa

Allegations in Brief

On 3 March 1993, the Dangiwacha village was cordoned off by
personnel of the 17 JAKLI. During the search operation Ashiq
Hussain Ganai was picked up in the presence of Major General
Verma. He was taken to the Chatoosa Camp by Major Gurpaljit
Singh.

On 6 March 1993 another search was conducted by Major Gurpaljit
Singh. The house of the Ashiq Hussain Ganai was ransacked and
damaged, but nothing incriminating was found. On 20 March 1993,
the family approached Major General Verma who assured them that
Ashiqg Hussain Ganai would be released on 23 March 1993.
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On 21 March 1993, Major Ashok Kumar picked up the Ashiq
Hussain Ganai’s father and brother and made them sign on a blank
paper that the victim had been released. Subsequently, more
negotiations and interactions with the army took place, including
with the Commanding Officer of Watergam Camp.

On 12 April 1993 the mutilated and decomposed body of Ashiq
Hussain Ganai was recovered from the Jhelum river 40 km away
from the Chatoosa Camp.

Case Progress

First Information Report [FIR] no. 18/1993 u/s 302 [Murder] Ranbir
Penal Code, 1989 [RPC] was filed at the Panzalla Police Station’® on
12 April 1993. The 22 May 2012 communication of the Jammu and
Kashmir Police stated that the case was under investigation.

The family of Ashiq Hussain Ganai filed a petition before the High
Court of Jammu and Kashmir in 1993 [Original Writ Petition (OWP)
1592/1993]". Station House Officer [SHO], Panzalla Police Station,
on 30 July 1996 informed the High Court that the investigations had
been completed on 7 August 1993 and the case was sent to the
Jammu and Kashmir Home Department, for obtaining sanction for
prosecution under Armed Forces (Jammu and Kashmir) Special
Powers Act, 1990 [AFSPA] from the Ministry of Defence. Later, the
Jammu and Kashmir Home Department, appears to have forwarded
the case to the Ministry of Defence on 24 March 1995.

On 7 May 1997, the High Court was informed by the Additional
Advocate General, B.M. Sadiq, that the case file had been sent to the
Ministry of Home Affairs, which had in turn sought a clarification
from the Jammu and Kashmir Home Department. For this
clarification, the case file had been sent to the Director General of
Police [DGP], Jammu and Kashmir. On 6 May 1998, the High Court
was informed that sanction for prosecution for Major Ashok Kumar
and Major Gurpaljit Singh was denied by letter dated 19 March 1997
from the Ministry of Defence.

The Union of India and Major Gurpaljit Singh admitted in their
submissions to the High Court that Ashiq Hussain Ganai was
apprehended on 3 March 1993 and then taken to the Watergam
Camp. Ashigq Hussain Ganai was then moved to the Chatoosa Camp
on 11 March 1993. Further, Ashiq Hussain Ganai’s house was
subsequently searched based on information from him that his
brother was in possession of a pistol. The allegation in the petition of
signatures of the family of the victim being taken on blank papers
was denied. It was stated that the victim escaped during an ambush
on the army convoy on 23 March 1993. It was also stated that a
Court of Inquiry was conducted vide HQ 79 Mountain Brigade
convening order no. 113/1/GS(1) dated 25 March 1993 wherein it
was established that the army personnel were not involved in the
death of the victim. On 14 May 1999 the High Court allowed an
amended petition to be filed to include the prayer that the denial of
sanction for prosecution be quashed. The most recent order on record
is of 20 November 2006 where the High Court granted further time
for the filing of counter-objections to the amended petition.

The State Human Rights Commission [SHRC] was also approached.
A final decision was given on 25 August 1999.

"2 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 7 October 2011. By communication dated
22 May 2012 from the Jammu and Kashmir Police a copy of the FIR was
provided.

*® Information on the petition number was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 16 February 2012.
Information was provided.
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The Ministry of Defence, in its affidavit before the High Court in
2009 on sanctions for prosecution under AFSPA, stated in relation to
this case that it was not received. The Government of Jammu and
Kashmir, in response to information sought under the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on sanctions for
prosecutions under AFSPA, stated on 6 September 2011 in relation
to this case that the case was sent to the Ministry of Home Affairs
but sanction was not being recommended. The sanction process
appears to have only been initiated for Major Ashok Kumar and
Major Gurpaljit Singh.

Case Analysis

The record of the case displays that both the Additional Advocate
General of the Government of Jammu and Kashmir and the
Government of Jammu and Kashmiritself mistakenly refer to the
request for sanction for prosecution under AFSPA being sent to the
Ministry of Home Affairs. Further, while the sanction for prosecution
was declined by the Ministry of Defence on 19 March 1997, the
Ministry of Defence in 2009 contradictorily states that the case had
not been received. Following the conclusion of investigations by the
Jammu and Kashmir Police on 7 August 1993, the Government of
Jammu and Kashmir sat on the file for two years before forwarding
the case to the Ministry of Defence.

The conduct of the Ministry of Defence and the Government of
Jammu and Kashmir is indicative of the non-seriousness with which
the processes of justice in Jammu and Kashmir are administered.
Particularly striking in the instant case is that the investigations do
not seem to have focused at all on Major General Verma as no
sanction was sought for his prosecution. Considering that Major
General Verma was allegedly present when Ashiq Hussain Ganai
was picked up, and had knowledge of his whereabouts subsequently,
it needs to be investigated why the Jammu and Kashmir Police and
the Government of Jammu and Kashmir did not implicate him in the
crime.

Also, the alleged promises made by him for the release of Ashiq
Hussain Ganai suggest both his knowledge of the whereabouts of the
victim and his control over his subordinates who it could be
presumed were acting on his instructions.

The only point of contention in the instant case is the question of the
continued detention or escape of Ashig Hussain Ganai.

No proof of legal arrest is provided. No proof of the actual escape is
provided. This case is yet another example of the armed forces
making unsubstantiated allegations on the escape of an illegally
detained person. The burden lies on the armed forces to prove how
and when Ashig Hussain Ganai escaped or whether he was killed in
their custody. Similarly, the rationale of the Court of Inquiry that
exonerated the armed forces in the case has not been provided.

Finally, this case serves as a example of the non-seriousness of the
Jammu and Kashmir High Court as it has dragged on for 19 years.
The manner in which the High Court has not appreciated the record
before it, particularly on the involvement of Major General Verma in

the crime, suggests that the High Court has failed in asserting its
authority.

Case No. 14

Victim Details

1. Gowhar Amin Bahadur [Extra-Judicial Killing]
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Age: 21
Occupation: Businessman [Readymade garments] and Gas
cylinder vendor
Son of: Mohammad Amin Bahadur
Resident of: Danderkhah, Batamaloo, Srinagar
2. Javaid Ahmad Bakshi [Extra-Judicial Killing]
Son of: Ghulam Qadir Bakshi
Resident of: Baranpathar, Batamaloo, Srinagar

Alleged perpetrators

1. Commandant G. S. Shekawat, 4" Battalion, Border
Security Force [BSF]

2. Deputy Commandant Sanyal Singh, 4™ Battalion, Border
Security Force [BSF]

Allegations in Brief

On 7 April 1993, there was a mine blast at the Batamaloo bus stand.
On 8 April 1993, the adjoining area was cordoned off and men were
ordered to gather at the bus stand. The BSF personnel present
questioned the victim and there was an argument following which
the alleged perpetrators took the victims away in a gypsy. They were
taken to Banpora, Batamaloo to a cowshed where they were both
killed. The body of Gowhar Amin Bahadur was found at the Police
Control Room, Srinagar. The body of Gowhar Amin Bahadur had
gunshots in the head and chest. Earlier, the family of Gowhar Amin
Bahadur had heard three gunshots.

Subsequently, when legal proceedings were ongoing, a BSF lawyer,
Bashir Ahmad Zargar, approached the family of Gowhar Amin
Bahadur and attempted to bribe them to withdraw the case.

Case Progress

First Information Report [FIR] no. 74/1993 was filed at Shergari
Police Station u/s 364 [Kidnapping/Abducting to murder], 302
[Murder] Ranbir Penal Code, 1989 [RPC]™. The FIR stated that the
victims were picked up and killed. They were not a part of any
militant organization. The FIR was filed following an application to
the Chief Judicial Magistrate [CIM], Srinagar. This case was closed
by declaring the perpetrators as untraced but then reopened.

Prior to the above, FIR no. 65/1993 was filed at the Shergari Police
Station u/s 3 [Licence for acquisition and possession of fire
arms/ammunition]/27 [Punishment for possessing arms etc. with
intent to use them for unlawful purpose] Arms Act, 1959 and TADA
by the 4™ Battalion BSF claiming that two unidentified militants
were killed during a cordon and search operation by various
battalions of the BSF and some arms and ammunition were
recovered from the spot™. This FIR was subsequently closed by
declaring the perpetrators as untraced but then reopened.

The post-mortem report of 17 April 1993 confirmed that the cause of
death was multiple gunshot wounds.

A petition was filed before the High Court of Jammu and Kashmir
[Original Writ Petition (OWP) 340/2003] for the completion of
investigations, cooperation of the BSF in investigations and ex-gratia

™ Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. By communication dated 2
June 2012 from the Jammu and Kashmir Police a copy of the FIR was
provided.

> Information on this FIR was sought through RTI on 5 May 2012. By
communication dated 2 June 2012 from the Jammu and Kashmir Police a
copy of the FIR was provided.
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government relief. A letter dated 11 December 2002 from the Senior
Superintendent of Police [SSP], Srinagar to the Deputy
Commissioner, Srinagar, was annexed to the petition. This letter
states that during investigations, and based on statements of
witnesses, it was confirmed that the victims were abducted by the 4%
and other battalions of the BSF on 8 April 1993. Communication had
been made to the BSF to provide the nominal roll of the BSF
personnel who were involved in the cordoning operation on that day.
The BSF and the Commandant of the 4™ Battalion BSF submitted
objections to the petition where they stated that twelve persons were
apprehended on that day, but the names of the victims were not
listed. But, it was also stated that two unknown militants were killed
on that day during firing, one of which may be the victims.

On 17 December 2003, the petition was dismissed for non-
prosecution of the case by the petitioners.

The family of Gowhar Amin Bahadur approached the State Human
Rights Commission [SHRC] on 21 October 2000 and a final decision
was issued on 4 October 2006. The Inspector General of Police
[IGP], Kashmir submitted a report dated 4 March 2002 which stated
that investigations, and statements of witnesses recorded, confirmed
that Gowhar Amin Bahadur was abducted by the 4™ Battalion BSF
during a cordon/search operation and then killed. The case was still
under investigation. The Station House Officer [SHO] Batamaloo
Police Station also submitted a report stating that the Commandant of
the 4™ Battalion BSF, having been summoned, never appeared before
the Police Station. Inspector General, BSF was also requested to
submit a nominal roll of officials involved in the operation. This too
had not been submitted. Based on the above, the SHRC concluded
that Gowhar Amin Bahadur had been abducted and killed by the 4™
Battalion BSF. Rs. 2,00,000 ex-gratia government relief and
compassionate employment under SRO-43 [Statutory Rules and
Orders] were recommended.

Another petition was filed before the High Court [Original Writ
Petition (OWP) 187/2007] for the completion of investigations,
payments of Rs. 2,00,000 ex-gratia government relief and
compassionate employment under SRO-43, and
compensation/damages of Rs.10,00,000. The police authorities
submitted joint submissions before the High Court where the details
of the investigations were provided, and it was stated that the
investigations were ongoing. The Deputy Commissioner, Srinagar,
relying on the BSF version of events stated that the family of
Gowhar Amin Bahadur would not be entitled to relief/compensation.
A compliance report dated 22 March 2010 was submitted by the Sub
Divisional Police Officer [SDPO], Shaheed Gunj Police Station
stating that investigations were ongoing, and statements of seven
BSF personnel were recorded, including that of Commandant G. S.
Shekawat that supported the BSF version of events.

On 28 May 2010, an enquiry was ordered by the High Court and it
was conducted by the CJM, Srinagar, and was concluded on 26
February 2011. The enquiry found in favor of the family of Gowhar
Amin Bahadur and found that the version of events of the BSF were
baseless. On 10 June 2011, the High Court found in favor of the
family of Gowhar Amin Bahadur and ordered Rs. 2,00,000 ex-gratia
government relief, compassionate employment and completion of
investigations to be monitored by the CIM, Srinagar. Subsequently, a
contempt petition [no. 462/2011] was filed for the non-
implementation of the High Court order. The police authorities
provided written submissions before the High Court. It was stated
that investigations were ongoing, witnesses were being examined,
and the High Court order was not being disobeyed.

The Deputy Commissioner, Srinagar submitted that Rs. 1,00,000 had
already been sanctioned/ provided to the family of the victim and the

alleged Perpetrators 38

additional Rs. 1,00,000 had been sanctioned and the compassionate
employment under SRO-43 were being processed.

On 3 April 2012, the High Court ordered that the issue of
compassionate appointment be finalised in two weeks. The matter
was listed in two weeks and a status report on the investigations was
sought.

On 11 September 2012 the High Court came down harshly on the
Deputy Commissioner, Srinagar for disobeying the orders of the
court in relation to compassionate employment and the ex-gratia
government relief. The High Court stated that regardless of Rs.
1,00,000 already being paid, the family of the victim was to be now
paid Rs. 2,00,000. Latest status of investigations was also sought.
The petition remains pending with the High Court.

By order dated 9 July 2012, the CJM, Srinagar, noted that the BSF
was not cooperating with the investigations and stated that the
investigations must be expedited. The matter was put up for hearing
on 20 August 2012.

Information on the petition numbers was sought through the Jammu
and Kashmir Right to Information Act, 2009 [RTI] on 16 February
2012. Information was provided.

The family of Gowhar Amin Bahadur has received Rs. 2,00,000
compensation to date.

The family of Gowhar Amin Bahadur gave a statement to the IPTK
on 12 March 2012.

Case Analysis

The instant case serves as a strong indictment of the various
processes of justice. A case of 1993 remains pending with limited
progress, except for the payment of Rs. 1,00,000 of ex-gratia
government relief. This notwithstanding a confirmation by the
SHRC, CJM, Srinagar and the High Court that the victim was
abducted by the 4™ Battalion BSF. Further, Commandant G. S.
Shekhawat has admitted his role in the operation on 8 April 1993.
This coupled with the findings on the operation being one where the
victim was abducted and killed, the role of Commandant G. S.
Shekhawat would prima facie be established in the Killing of the
victim. The role of Deputy Commander Sanyal Singh, named by the
family of the victim as being responsible, would have to be further
established.

The filing of the FIR by the BSF while claiming to have killed
unidentified militants is yet another example of the fake encounters
carried out by the armed forces. The subsequent exposure of the
falsehood of the FIR and the non-cooperation by BSF with the
investigations suggests that the BSF enjoyed impunity for carrying
out a fake encounter and non-cooperation with the investigations.
This case also indicts the police for filing the FIR only after the
intervention of the CJM, Srinagar and for not reporting the non-
cooperation of the BSF in a timely manner. The police only referred
to the non-cooperation of the BSF when required to do so by the
SHRC, in 2000, and the High Court, in 2003.

The irresponsible attitude of the then Deputy Commissioner,
Srinagar is condemnable. Despite the letter dated 11 December 2002
from SSP, Srinagar to the Deputy Commissioner, Srinagar which
confirmed the abduction of the victim by the BSF, and the SHRC
decision based on the report submitted by the 1GP, Kashmir that
confirms the abduction and killing of the victim by the BSF, the
Deputy Commissioner, Srinagar relied on the version of the accused
BSF.
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The Ministry of Home Affairs appears to have taken no action in this
case. The IPTK sought information on 10 January 2012 on all
inquiries and Court-Martials conducted by the BSF between 1990
and 2011 in Jammu and Kashmir but no information was provided.

Further, the IPTK sought information on 10 January 2012 on all
cases of sanctions for prosecution under AFSPA relating to the
Ministry of Home Affairs between 1990 and 2011 in Jammu and
Kashmir but no information was provided.

A case of gruesome human rights violations has been allowed to
remain pending for 19 years due to the all pervasive culture of

impunity.

Case No. 15

Victim Details

[Massacre / Extra-Judicial Killings]

1.

10.

11.

12.

Manzoor Ahmad Dar

Age: 18

Occupation: Student

Son of: Sonaullah Dar

Irshad Hussain Tak

Age: 18

Occupation: Student

Son of: Ghulam Mohi-ud-Din Tak
Javed Ahmad Waza

Age: 16

Occupation: Student

Son of: Ghulam Mohammad Waza
Sheikh Shabir Ahmad

Age: 20

Occupation: Student

Son of: Sheikh Ghulam Nabi
Shabir Ahmad Shah

Age: 18

Occupation: Student

Son of: Abdul Majid Shah
Mohammad Saleem Boda

Age: 35

Occupation: Government Employee
Son-in-law of: Ghulam Mohammad Tak
Afroz Ahmad Zarger

Age: 11

Occupation: Student

Son of: Abdul Rashid Zarger
Ghulam Mohammad Zarger

Age: 50

Occupation: Businessman

Son of: Mehda Joo Zarger

Bashir Ahmad Wani

Age: 30

Occupation: Businessman

Son of: Ghulam Ahmad Wani
Mohammad Abdullah

Age: 50

Occupation: Tailor

Son of: Ghulam Mohammad Sheikh
Kamal Ji Koul

Age: 16

Occupation: Student

Son of: Dwarka Nath

Mohammad Altaf Sheikh
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Age: 16
Occupation: Student
Son of: Nazir Ahmad
13. Riyaz Ahmad Gatoo
Age: 18
Occupation: Student
Son of: Seraju-Din Gatoo
14. Ghulam Mohammad Pandit
Age: 60
Occupation: Businessman
Son of: Ghulam Rasool
15. Mohammad Saleem Turay
Age: 40
Occupation: Government Employee
Son of: Mohammad Abdullah Turay
16. Mohammad Shafi Wagay
Age: 22
Occupation: Businessman
Son of: Mohammad Ramzan Wagay
17. Mukhtar Ahmad Ganai
Age: 18
Occupation: Student
Son of: Mohammad Shaban
18. Mohammad Igbal Ganai
Age: 17
Occupation: Student
Son of: Mohammad Magbool
19. Abdul Rashid Vaid
Age: 17
Occupation: Student
Son of: Abdul Hamid Baba
20. Manzoor Ahmad
Age: 18
Occupation: Businessman
Son of: Zoona
21. Mushtag Ahmad Hamdani
Age: 18
Occupation: Student
Son of: Ghulam Nabi Hamdani
22. Mohammad Shafi Hamdani
Age: 18
Occupation: Student
Son of: Hanifa
23. Fayaz Ahmad Tak
Age: 20
Occupation: Businessman
Son of: Fatima
24. Abdul Rahman Zaroo
Age: 65
Occupation: Businessman
Son of: Abdul Aziz Zaroo
25. Mohammad Ashraf Zarger
Age: 15
Occupation: Student
Son of: Khalil Mohammad Zarger
26. Manzoor Ahmad Zarger
Age: 40
Occupation: Businessman
Son of: Abdul Samad Zarger

Residents of: Bijbehara, Anantnag District, Jammu and Kashmir

27. Gull Mohammad Kachroo
Age: 60
Occupation: Businessman
Son of: Nissar Ahmad Kachroo
28. Parvez Ahmad Dar
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Age: 18
Occupation: Student
Son of: Mohammad Akber Dar
29. Showkat Ahmad Khanday
Age: 18
Occupation: Businessman
Son of: Mohammad Ramzan Khanday
30. Ghulam Hassan Waza
Age: 50
Occupation: Government Employee
Son of: Abdul Razak Waza
31. Karim Ganai
Age: 45
Occupation: Government Employee
Son of: Ramzan Ganai
Residents of: Pagal pora Tehsil, Kulgam District, Jammu
and Kashmir

Alleged perpetrators

1. Deputy Commandant J. K. Rodala, 74" Battalion Border
Security Force [BSF]

2. Sub-Inspector [SI] Malhar Singh, 74" Battalion Border
Security Force [BSF]

3. Naik [Corporal] Nand Kishore, 74" Battalion Border
Security Force [BSF]

4. Naik [Corporal] Khairul Hussain, 74"™ Battalion Border
Security Force [BSF]

5. Lance Naik [Lance Corporal], K. Singh, 74" Battalion
Border Security Force [BSF]

6. Constable H. B. Jayrama, 74™ Battalion Border Security
Force [BSF]

7. Constable Shiv Murtiappa, 74" Battalion Border Security
Force [BSF]

8. Constable Ravi Kumar, 74" Battalion Border Security
Force [BSF]

9. Constable Kulwant Singh, 74" Battalion Border Security
Force [BSF]

10. Constable Bhoop Singh, 74™ Battalion Border Security
Force [BSF]

11. Constable Satisan T.R., 74" Battalion Border Security
Force [BSF]

12. Constable Prem Singh, 74™ Battalion Border Security
Force [BSF]

Allegations in Brief

On 22 October 1993 a procession of about 2000 to 3000 people
proceeded from the Jamia Masjid, Bijbehara in protest against the
siege at Hazratbal shrine. The procession was peaceful and did not
include any armed militants.

As the procession reached the main highway, Deputy Commandant J.
K. Rodala took out his revolver and fired shots in the air. Followin%
this, the other alleged perpetrators, and other personnel of the 74*
Battalion BSF, fired indiscriminately on the procession. This resulted
in the death of 35 civilians on the spot including the above-listed
victims. Over one hundred other persons sustained injuries.

Case Progress

Following the incident, a first information report [FIR] no. 90/1993
u/s 302 [Murder], 307 [Attempt to murder] Ranbir Penal Code, 1989
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[RPC] was filed at the Bijbehara Police Station’. Further, the
Government of Jammu and Kashmir ordered an enquiry by a
Magistrate and the report was submitted on 13 November 1993.

Relatives of the 31 victims listed above filed a petition before the
High Court of Jammu and Kashmir [Original Writ Petition (OWP)
149/1996] seeking compensation of Rs. 50,00,000 each. The
Government of Jammu and Kashmir and the Jammu and Kashmir
Police made their submissions before the High Court. First, they
accepted that the procession, while “highly sentimental”, was
peaceful. Second that the firing on the procession was by a BSF
patrolling party. Third, that the investigation in the case was finalized
and sanction for prosecution under the Armed Forces (Jammu and
Kashmir) Special Powers Act, 1990 [AFSPA] had been sought.
Fourth, that the Government of Jammu and Kashmir and Jammu and
Kashmir Police cannot be held responsible for the acts, if established,
of the BSF and that Rs. 1,00,000 ex-gratia government relief had
already been paid to the families of the deceased. The Union of India
[through the Ministry of Home Affairs and specifically by the
Deputy Inspector General (DIG), BSF, Rajouri] made the following
submissions:

- On 22 October 1993, Deputy Commandant J.K. Rodala, along
with eleven others went to Bijbehara town.

- In anticipation of a BSF convoy that was to pass through the
area, and seeing the large crowds gathered, Deputy
Commandant J.K. Rodala asked SI Malhar Singh to tell the
crowd to disperse. At this point, 2-3 persons in the crowd
pounced on “CT Sajesh MV”. Then, there was gunfire from an
AK-47 and SI Malhar Singh was injured on his right shoulder.
Some members of the crowd then tried to grab his weapon. At
this point, a “few rounds” were fired by the troops in self-
defence.

- The findings of the enquiry magistrate are incorrect.

- The General Security Force Court acquitted all the alleged
perpetrators.

In addition, other BSF personnel also filed their affidavits before the
High Court and stated that “actions taken by them were in the official
discharge of their duties and had due sanction of law”.

On 10 September 2007 the High Court delivered its final decision
and granted Rs. 4,00,000 each to the petitioners. The Government of
Jammu and Kashmir and Jammu and Kashmir Police filed a Letter
Paten7t7AppeaI [LPA no. 69/2009] against the 10 September 2007
order"’.

Further, it is reported that the National Human Rights Commission
[NHRC] filed a petition before the Supreme Court seeking that that
the findings of the General Security Force Court be made public.
This petition was subsequently withdrawn’®,

Case Analysis
As a copy of the findings of the General Security Force Court is not

on record, the only documents that may be considered for the
purpose of analysis are the Magisterial enquiry report of 13

™ Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.

™ Information on the petition numbers was sought through RTI on 16
February 2012. Information was provided.

™ Times of India, http://articles.timesofindia.indiatimes.com/2002-07-
06/india/27302159 1 nhrc-national-human-rights-commission-case, 6 July
2002.
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November 1993 and the final order of the High Court of 10
September 2007.

The Magisterial enquiry report submitted on 13 November 1993
clearly indicts the security forces in the killing at Bijbehara. The
conclusions of the report are as follows:

- “On 22 October 1993 a procession of 2000 to 3000 people was
taken from Jamia Masjid Bijbehara against Hazratbal siege. The
procession was entirely peaceful and un-armed. There were no
armed militants amongst the demonstrators.

- It has been established beyond any shadow of doubt that firing
upon the procession was absolutely un-provoked and the claim
made by the security forces that they were forced to retaliate the
firing of militants for self defence is baseless and concocted.

- The enquiry conducted falsifies the assertion of the BSF
personnel that total 51 bullets were fired by them. Actually,
besides the cold blooded killing of 31 persons some 73 persons
were injured.

- There were no casualities from the BSF side and which
conclusively establishes the fact that there was no firing from
the side of the processionists and there was no militant or armed
person in the crowd.

- The security forces personnel have committed offence out of
vengeance and their barbarous act is deliberate and well
planned”

The report continues to state that “the role of Deputy Commandant
Shri J.K. Rodala in the whole incident is equally culpable because of
tacit approval given by him to the indiscriminate and un-provoked
firing.” The report then recommends the immediate dismissal of
alleged perpetrators 2 to 12 listed above and the initiation of criminal
proceedings against them and refers to the alleged perpetrators as
“malignant and sick minded individuals”. The report therefore
clearly indicts the BSF and alleged perpetrators 2 to 12 in the
Bijbehara incident’®. The enquiry report while also indicting Deputy
Commandant J.K. Rodala does not refer to him firing into the air, the
signal that appears to have begun the firing. Nonetheless, the enquiry
report serves as a clear indictment against him as well due to his tacit
approval and considers him equally culpable as the others.

While the BSF, before the High Court, did not accept the findings of
the Magisterial enquiry report, the High Court in its 10 September
2007 order did affirm the findings. The following are the relevant
conclusions of the High Court:

- The plea taken by the DIG BSF, of there being a provocation for
the firing, is contradicted by the affidavits of the BSF personnel.

- Though the DIG BSF states that SI Malhar Singh received a
bullet injury no medical certificate indicating the same was
placed on record.

- There is sufficient material on the record to support the version
of events put forward by the petitioners. Particularly, the
enquiry report of 13 November 1993.

Based upon the above, the High Court concluded that “these facts
sufficiently show that the BSF personnel on duty opened fire on the
mob without any provocation or cause. The procession was entirely
peaceful and unarmed and there is no evidence of the presence of any
armed militants in the mob. Thus there was no justification to kill
these persons who were closely related to the present petitioners.”
Based on its conclusions the High Court ordered compensations of

™ The report does not fully name “K.Singh, L.N.K., no. 84744051” but does
refer to his designation, his first initial “K” and his number.
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Rs. 4,00,000 to each of the petitioners in addition to the ex-gratia
government relief already granted to them.

The High Court and the enquiry report clearly indict the BSF. As the
affidavits of the BSF personnel are not presently with the IPTK it is
unclear how they contradict with the position of the DIG BSF, but
the indictment of the High Court remains unequivocal.

While submissions before the High Court suggest that the case
against the BSF personnel has been sent for sanction, the
Government of Jammu and Kashmir, in response to information
sought through the Jammu and Kashmir Right to Information Act,
2009 [RTI] on sanctions for prosecution under the Armed Forces
(Jammu and Kashmir) Special Powers Act, 1990 [AFSPA], on 6
September 2011 does not refer to this case. The IPTK sought
information on 10 January 2012 on all inquiries and Court-Martials
conducted by the BSF between 1990 and 2011 in Jammu and
Kashmir but no information was provided.

Further, the IPTK sought information on 10 January 2012 on all
cases of sanctions for prosecution under AFSPA relating to the
Ministry of Home Affairs between 1990 and 2011 in Jammu and
Kashmir but no information was provided.

Therefore, it would appear that investigations in the case had in fact
not been carried out or completed. It needs to be ascertained on
whose directions the police have not carried out or completed the
investigations in a case where the Magisterial enquiry and the High
Court have indicted the alleged perpetrators. The Magisterial enquiry
now appears to have been rendered redundant by the inaction of the
Government.

Case No. 16

Victim Details

Sajad Umar Guroo [Abduction and Enforced Disappearance]

Son of: Ghulam Mohammad Guroo

Resident of: 157, Rose Lane, Channapora, Chadoora, Budgam
District

Alleged perpetrators

1.  Sub-Inspector [SI] Vinod Kumar, 30" Battalion Border
Security Force [BSF], Camp near Neelam Cinema,
Srinagar

Allegations in Brief

On 10 June 1994, the BSF was arresting youth in relation to two
grenade explosions at the exhibition crossing at about 10:45 am.

Sajad Umar Guroo was picked up at about 3:00 pm on 10 June 1994
at the exhibition crossing, Jehangir Chowk, Srinagar by the 30"
Battalion BSF while he was waiting for a bus with his sister
Shaheena. Shaheena chased the vehicle in which the victim was
abducted in an auto rickshaw.

The vehicle entered Neelam Cinema at Shaheed Gunj, Srinagar,
where the BSF was camped. Shaheena could not enter the camp,
which was at that time headed by SI Vinod Kumar. The victim has
disappeared since.

On the same day at 6:00 pm, SI Vinod Kumar raided the victim’s

house and had brought the victim along with him. An extensive
search was conducted but nothing was recovered.
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Case Progress

The police filed first information report [FIR] no. 62/1994 at the
Shaheed Gunj Police Station regarding the two grenade explosions®’.
The Shergari Police Station entered a Daily Diary report no.19 on 15
June 1994 in relation to the lifting of the victim.

The family of the victim approached the State Human Rights
Commission [SHRC] and a final decision was delivered on 20 March
2003. Ex-gratia government relief of Rs. 1,00,000 and compassionate
employment under SRO-43 [Statutory Rules and Orders] were
recommended.

The family of the victim filed a petition before the High Court of
Jammu and Kashmir [habeas corpus petition, HC 315/1994].
Subsequently, another petition was filed before the High Court
[Original  Writ  Petition (OWP) 572/2004] for grant of
relief/compensation. Information on the petition numbers was sought
through the Jammu and Kashmir Right to Information Act, 2009
[RTI] on 2 July 2012. No information was provided.

The family of the victim received Rs.1,00,000 ex-gratia government
relief.

Case Analysis

Before considering the SHRC decision for the purposes of analysis, a
brief mention of two documents on record need be made.

On 13 May 2002, the Senior Superintendent of Police [SSP],
Srinagar, wrote a letter to the Additional Director General of Police
[ADGP], Criminal Investigation Department [CID] of Jammu and
Kashmir Police, confirming that the victim was picked up on 10 June
1994 by the BSF and that since that date his whereabouts are not
known. On 21 June 2002, the ADGP, CID, Jammu and Kashmir,
Srinagar, wrote a letter [the copy on record is an unsigned document]
to the Deputy Commissioner, Budgam and confirmed that the victim
was picked up on 10 June 1994 by the 30™ Battalion BSF. Further,
the letter confirmed that the victim was not involved in subversive
activities and was still missing.

The above two documents confirm the abduction, the unit
responsible, the innocence of the victim and the continued
disappearance. This may now be seen along with the SHRC decision
of 20 March 2003. The SHRC decision was based on a 10 February
2003 report from the Crime Branch. The Crime Branch recorded
statements of witnesses, including Mohammad Younis Bazaz. This
witness, who was also lifted by the BSF on the same day, confirmed
that he had seen the victim at Neelam Chowk, Srinagar where the
BSF was stationed at a migrant house. The victim had been brought
by SI Vinod Kumar.

Further, the Crime Branch concluded that the victim was not
associated with any banned party. The BSF informed the Crime
Branch that they had not lifted the victim. Based, it would seem
purely on the submission of the BSF, and discounting the testimony
of Mohammad Younis Bazaz, the SHRC concluded that, while the
victim was an innocent person and was now disappeared, it could not
be confirmed that he had been abducted by the 30" Battalion of the
BSF.

8 |nformation on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.
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Therefore, rather disturbingly, despite a clear conclusion on behalf of
investigating agencies that the victim was abducted by the 30"
Battalion BSF, and one strong eye-witness testimony that names Sl
Vinod Kumar, the SHRC was unable to confirm the abduction details
and specifically indict SI Vinod Kumar.

Despite the passage of 18 years there appears to have been progress
on the investigations.

The IPTK sought information on 10 January 2012 on all inquiries
and Court-Martials conducted by the BSF between 1990 and 2011 in
Jammu and Kashmir but no information was provided.

Further, the IPTK sought information on 10 January 2012 on all
cases of sanctions for prosecution under AFSPA relating to the
Ministry of Home Affairs between 1990 and 2011 in Jammu and
Kashmir but no information was provided.

Case No. 17

Victim Details

Ghulam Hassan Baba [Abduction and Enforced Disappearance]
Occupation: Imaam [Mosque priest]

Son of: Ahad Baba

Resident of: Wagad, Pahalgam, Anantnag District

Alleged perpetrators

1. Commandant [Commanding Officer] R. K. Singh, 9 Para-
Commandos, Army, Camp Srigufwara, Anantnag

Allegations in Brief

On 7 July 1994, Ghulam Hassan Baba was picked up by
Commanding Officer R. K. Singh of 9 Para-Commandos, Army,
Srigufwara Camp, Anantnag and has disappeared since.

Case Progress

First Information Report [FIR] no.14/1994 was filed at the Pahalgam
Police Station through the Aishmugam Police Post on 8 July1994%".

The family of Ghulam Hassan Baba filed a petition before the High
Court of Jammu and Kashmir [habeas corpus petition, HC
111/1995]%2. The Union of India and the Commanding Officer, 9
Para-Commandos, submitted that they had not arrested the victim.
The High Court ordered an enquiry on 26 November 1996 which was
conducted by the Sessions Judge, Anantnag and concluded on 9
August 2002.

Case Analysis

The only document on record for the purposes of analysis is the
enquiry report of 9 August 2002.

The enquiry report begins by stating that the court issued notices to
the respondents on 10 December 1996. According to the enquiry
report, on 31 December 1996, the Public Prosecutor appeared and
associated himself with the proceedings for a “pretty long time”,
during which the petitioner testified and examined other witnesses.

8 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 2 July 2012. No information was provided.
8 Information on the petition number was sought through RT1 on 2 July 2012.
No information was provided.
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On 1 December 1999, fresh notices were issued to the State of
Jammu and Kashmir, Director General of Police [DGP], Jammu and
Kashmir, Superintendent of Police [SP] Criminal Investigation
Department [CID], SP Anantnag and the Commanding Officer, 9
Para-Commandos, for the filing of statement of facts.

Consequently, Standing Counsel, Union of India appeared and
sought time to file the statement of facts. The Public Prosecutor filed
the statement of facts on behalf of the State of Jammu and Kashmir
and its functionaries.

After being granted several opportunities to file the statement of facts
the Union of India did not do so, and on 12 July 2002, no further
opportunities were given. The petitioner appeared before the enquiry
initially but subsequently opted to remain absent.

The State of Jammu and Kashmir and its functionaries stated that
Ghulam Hassan Baba could not be traced in any Joint Interrogation
Centre at Jammu or Srinagar but that a report had been lodged in
Aishmugam Police Post on 8 July 1994 that Ghulam Hassan Baba
was abducted by the 9 Para-Commandos, and specifically the
Commanding Officer R.K. Singh on 7 July 1994.

The petitioner examined the following witnesses:

- Mohammad Yaseen, the brother-in-law of the victim, stated that
on 7 July 1994 at 5:00 pm Ghulam Hassan Baba was abducted
from a shop in Kranagam village by the 9 Para-Commandoes
who were stationed at Aishmugam. The abductors arrived in
taxi no. JKT 1516 which developed a defect and the witness and
other pedestrians were made to push the vehicle, but it would
not start and was therefore brought to Aishmugam Camp. The
witness stated that he went several times to the Aishmugam
Camp to seek the release of the victim but the “military people
would avoid them on false promises”. On cross-examination the
witness added that a person named Mohammad Yousuf had
been arrested earlier and was accompanying the victim in the
vehicle that day. Mohammad Yousuf remained with him at the
Aishmugam Camp for several days and was subsequently
released. Mohammad Yousuf disclosed this information in a
sworn affidavit. The witness further stated that Mohammad
Yousuf was now deceased.

- Salaam Baba, elder brother of Ghulam Hassan Baba, testified
that the army arrested Ghulam Hassan Baba on 7 July 1994.
Further, that Ghulam Hassan Baba was not a militant but an
Imaam [Mosque priest].

The petitioner [Saja], wife of Ghulam Hassan Baba, stated that on 7
July 1994 army personnel in civilian dress abducted Ghulam Hassan
Baba. Since that day, she had not seen Ghulam Hassan Baba.

The enquiry also considered the affidavit of Mohammad Yousuf
Sheikh which states that he had been arrested by the Commanding
Officer R.K. Singh on “15 June 1994” and released on “27 April
1994”. Further, that Ghulam Hassan Baba was also arrested by the
same army unit. The enquiry judge found this affidavit to support the
petitioner’s case and concluded that Ghulam Hassan Baba was
abducted by the Commanding Officer R.K. Singh on 7 July 1994 and
initially lodged at the Aishmugam Camp and then shifted.

The enquiry report clearly indicts Commanding Officer R. K. Singh
but two comments need to be made:

- While it is mentioned that the FIR refers to the Commanding

Officer R.K. Singh, none of the witnesses before the enquiry
judge refer to him
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- The affidavit of Mohammad Yousuf Sheikh, as summarized by
the enquiry judge, does indict Commanding Officer R. K. Singh
but the dates of his own arrest as mentioned in the enquiry
report appears to be incorrectly noted by the enquiry judge.

This case serves as another example of a delayed judicial process that
took seven years to indict Commanding Officer R. K. Singh.

The delayed enquiry report apparently did not result in any further
action or prosecution as this case finds no mention in the official
documents related to cases sent by the Jammu and Kashmir
Government for acquiring prosecution sanction under the Armed
Forces (Jammu and Kashmir) Special Powers Act, 1990 [AFSPA].
Significantly, the Union of India, by choosing not to engage with the
judicial enquiry, has attempted to undermine the process of justice
and has displayed its non-seriousness to accountability.

Further, the available documents do not suggest that even a Court-
Martial was conducted in this case by the army.

Case No. 18

Victim Details

Mohammad Azad Khan [Extra-Judicial Killing]
Occupation: Teacher, Education Department
Son of: Sattar Ali Khan

Spouse: Reshan Bee

Resident of: Kamalkote, Uri, Baramulla District

Alleged perpetrators

1.  Major A. K. Abbot, 4" Sikh Regiment, Army
2. Subedar Gurmail Singh, 4" Sikh Regiment, Army

Allegations in Brief

Mohammad Azad Khan was killed in custody by the alleged
perpetrators on 8 July 1994.

Case Progress

First Information Report [FIR] no. 76/1994 u/s 306 [Abetting
suicide] Ranbir Penal Code, 1989 [RPC] was filed at Uri Police
Station®,

The family of the victim filed a complaint before the State Human
Rights Commission [SHRC] on 11 September 2008. The SHRC
issued its final decision on 23 November 2009 and recommended
Rs.1,00,000 ex-gratia government relief and compassionate
employment under SRO-43 [Statutory Rules and Orders].

Case Analysis

For the purposes of analysis, the only document available with the
IPTK is the SHRC decision of 23 November 2009.

The SHRC received a report from the Director General of Police
[DGP], Jammu and Kashmir dated 30 May 2009 that confirmed that
the victim was abducted on 8 July 1994 by the 4™ Sikh Regiment,
and subjected to severe torture while in custody. The victim was
taken along by the army personnel towards Gohala bridge, Uri,

8 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 7 October 2011. No information was
provided.
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where “reportedly” he jumped into the Jhelum river and drowned.
The army personnel did not rescue him. During investigations,
offences u/s 302 [Murder], 201 [Causing disappearance of
evidence/giving false information] Ranbir Penal Code, 1989 [RPC]
were established against Major “A.K. Abot” and Sobedar “Gurmail
Sing” of the 4" Sikh regiment. The family of the victim filed a
rejoinder before the SHRC and denied that the victim had jumped
into the Jhelum river.

The SHRC confirmed, based on the police report, the abduction and
severe torture of the victim, but did not make any observations on the
death of the victim. The SHRC decision, and primarily the DGP
report of 30 May 2009, serves as an indictment of the alleged
perpetrators. But, it is unfortunate, that the SHRC did not pass any
observations on the family of the victim’s objections to the police
report version relating to the victim jumping into the Jhelum river.

The final detail to be considered is from the sanction for prosecution
under the Armed Forces (Jammu and Kashmir) Special Powers Act,
1990 [AFSPA] documents in relation to this case.

The Ministry of Defence, in its affidavit before the High Court of
Jammu and Kashmir in 2009 on sanctions for prosecution under
AFSPA, stated in relation to this case that the case was under
consideration. But, only the name of Major A. K. Abbot is
mentioned.

Further, the victim is referred to as a militant and it is stated that the
victim “managed to jump in Jhelum river while being escorted and
killed by firing”. But, the Government of Jammu and Kashmir, in
response to information sought through the Jammu and Kashmir
Right to Information Act, 2009 [RTI] on sanctions for prosecution
under AFSPA, on 6 September 2011 makes no mention of this case.
The Ministry of Defence, despite the passage of 18 years from the
crime, is further delaying the processes of justice by not taking a
decision on the issue of sanction for prosecution under AFSPA.
Further, the available documents do not suggest that even a Court-
Martial was conducted in this case by the army.

Case No. 19

Victim Details

Reyaz Ahmad Wani [Torture and Extra-Judicial Killing (Custodial
Killing)]

Age: 20

Resident of: Bhatnoor village, Pulwama District

Alleged perpetrators

1. Captain Sharma, 22" Battalion, Grenadiers, Army
2. Mushtag Ahmad Ganaie, Informer, 22" Battalion,
Grenadiers, Army

Allegations in Brief

On 13 September 1994, the personnel of 22" Battalion Grenadiers,
commanded by Captain Sharma, cordoned the Bhatnoor village.
Mushtag Ahmad Ganaie, acting as an informer, accompanied
Captain Sharma. The soldiers entered the residential houses and beat
many elderly people and insulted the women of the village. Further,
the residents of the village were assembled at a place, an
identification exercise was carried out, and during this process the
victim was picked up and beaten mercilessly due to which he died on
the way to the hospital.
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Case Progress

First Information Report [FIR] no. 112/1994 u/s 302 [Murder], 354
[Assault/Criminal force to a woman with intent to outrage modesty]
Ranbir Penal Code, 1989 [RPC] was filed at the Pulwama Police
Station®. During the investigations, a post-mortem was carried out.
Following the investigations, a chargesheet was filed before the
Chief Judicial Magistrate [CIM], Shopian on 17 April 1996 against
Mushtag Ahmad Ganaie, who then committed the case on the same
day to the Sessions Court, Pulwama. Following further proceedings,
including a High Court of Jammu and Kashmir order of 4 September
1996, the case was tried before the 4™ Additional District Judge,
Srinagar. On 23 September 2003, Mushtag Ahmad Ganaie was
convicted u/s 302 [Murder], 323 [Punishment for voluntarily causing
hurt], 34 [Common intention] Ranbir Penal Code, 1989 [RPC], and
sentenced to life imprisonment and fined. The case was referred to
the High Court, Srinagar Bench for confirmation of the sentence.

The proceedings, if any, against Captain Sharma are not available on
record. But, what is certain, based on official documents released by
the State and Central Governments, is that the case relating to
Captain Sharma was never referred for sanction for prosecution
under the Armed Forces (Jammu and Kashmir) Special Powers Act,
1990 [AFSPA], and neither has any information been made available
by the Indian army on whether Captain Sharma was court-martialled.

Case Analysis

The 23 September 2003 judgment of the trial court is the only
document on record that may be analysed.

Below is a summary of the relevant evidence led during trial
[unfortunately, the judgment does not detail the names of the
witnesses]:

- Prosecution Witness [PW] 1, stated that he knew Mushtaq
Ahmad Ganaie, the army informer and Reyaz Ahmad Wani. On
13 September 1994, an army contingent under the command of
Captain Sharma laid siege to the village in the early hours and
the residents were ordered to assemble near the Ziyarat Sherif
[shrine] of the village. An identification parade was held during
which Mushtag Ahmad Ganaie identified Reyaz Ahmad Wani.
Captain Sharma and Mushtag Ahmad Ganaie took Reyaz
Ahmad Wani for interrogation to a nearby tree. After sometime,
the witness heard Reyaz Ahmad Wani “crying” that he was not
a militant. But the alleged perpetrators continued to beat him.
The interrogation continued for about two and a half hours. The
witness, father of Reyaz Ahmad Wani [PW 2], and two others
[PW 6 and 7] went to the alleged perpetrators and begged them
to stop beating Reyaz Ahmad Wani and set him free. But, the
request was not accepted and Reyaz Ahmad Wani continued to
be beaten with sticks while he was hanging “with” the tree. The
mother of Reyaz Ahmad Wani also intervened but she was
kicked away and the father of Reyaz Ahmad Wani was beaten.
After sometime, Captain Sharma called them [presumably
including the witness] and asked them to take away Reyaz
Ahmad Wani, who was half dead. Following a visit to the
village doctor, and on the way to a hospital in Srinagar, Reyaz
Ahmad Wani died. The army had taken the sticks and rope with
them. On cross-examination, the witness clarified that he had

#|nformation on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 2 July 2012. By communication dated 25
July 2012 from the Jammu and Kashmir Police a copy of the FIR and other
investigation documents were provided and information was provided that a
chargesheet was produced in court on 17 April 1996 and the case remain sub-
judice
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seen Reyaz Ahmad Wani being beaten with his own eyes. No
damage to the witness testimony appears to have been done on
cross-examination.

PW 2, father of Reyaz Ahmad Wani, stated that on the morning
of 13 September 1994, the army had laid siege to the village. An
identification parade was carried out near the Ziyarat Sherif
[shrine] at the village. The army was led by Captain Sharma and
accompanied by Mushtag Ahmad Ganaie, an informer. During
the identification Reyaz Ahmad Wani was picked up by
Mushtag Ahmad Ganaie and taken for interrogation.
Subsequently, the witness heard the cries of Reyaz Ahmad
Wani as he was tied to a tree and beaten with sticks by the
alleged perpetrators. The witness and his wife sought to
intervene and asked that Reyaz Ahmad Wani not be beaten but
their request was not given heed to. The witness stated that
Mushtaq Ahmad Ganaie was “pulling the private part” of Reyaz
Ahmad Wani. Subsequently, the rope by which Reyaz Ahmad
Wani was tied to the tree was removed. Reyaz Ahmad Wani
was taken to the village hospital, and then on the way to a
Srinagar hospital he died. During cross-examination, the witness
stated that the army troops, and Mushtag Ahmad Ganaie, were
acting under the command of Captain Sharma. No damage to
the witness testimony appears to have been done on cross-
examination.

PW 3, the Lambardar [Numberdar, de facto revenue authority in
the village] of Bhatnoor village, stated that at 6:00 am on 13
September 1994 the army personnel led by Captain Sharma
cordoned the village. An identification parade was carried out to
identify militants and Mushtag Ahmad Ganaie identified Reyaz
Ahmad Wani. Subsequently, the witness heard the cries of
Reyaz Ahmad Wani as he was being beaten by both alleged
perpetrators. The witness further stated that the father of Reyaz
Ahmad Wani “went near the police where the deceased was
being beaten up and saw the deceased having been kept hanging
with a tree by the accused and the army personnel who were
beating him up”. After this, both alleged perpetrators brought
Reyaz Ahmad Wani to his house in a half dead condition. Reyaz
Ahmad Wani was taken to the village hospital, and then on the
way to a Srinagar hospital he died. Reyaz Ahmad Wani was not
connected in any way to militancy. On cross-examination, the
witness stated that they were not allowed to go to the place
where Reyaz Ahmad Wani was being beaten, but the father of
the victim had gone there and he informed them on what was
happening. The victim was brought back to his house at about
3:00 pm.

PW 5, stated that on 13 July 1994 the army had cordoned the
village and the people were asked to assemble at a place near
the Ziyarat Sherif [shrine] of the village. An identification
parade was conducted and the victim was picked up by Mushtaq
Ahmad Ganaie, who was accompanying the army, and was
taken for interrogation by both the alleged perpetrators. Reyaz
Ahmad Wani was tied to a tree and they heard cries of the
victim. The alleged perpetrators were beating Reyaz Ahmad
Wani with sticks. When the mother and father of Reyaz Ahmad
Wani sought to intervene, his father was also beaten up.
Subsequently, PW 2 and 3 were asked to take Reyaz Ahmad
Wani away. Reyaz Ahmad Wani was taken to the village
hospital, and then on the way to a Srinagar hospital he died. On
cross-examination, the witness maintains that he saw the victim
being beaten.

PW 6, the brother of Reyaz Ahmad Wani states that he saw the
“dead body” of his brother kept in the compound of his house.
No damage to the witness testimony appears to have been done
on cross-examination. The witness also stated that the family
had received the ex-gratia compensation.

PW 8, is the witness on the seizure memo and it was in his
presence that the dead body of Reyaz Ahmad Wani was taken
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by the police. The witness stated that there were injuries on the
body of Reyaz Ahmad Wani, except his head.

- PW 10, the doctor who examined Reyaz Ahmad Wani at the
village, confirms that the victim had suffered injuries that could
be caused by sticks.

- PW 11 and 12 conducted the post-mortem on the dead body of
Reyaz Ahmad Wani. They noted injuries on the body and noted
that Reyaz Ahmad Wani had died due to “sustained torture”.
PW 12 stated that all injuries were inflicted within twenty four
hour duration.

- PW 13, the person investigating the crime provided details of
the investigation.

- PW 14 and 15 are also of the police but their testimonies need
not be recounted here.

- Defence witness [DW 1], Assistant Commissioner in the office
of the Development Commissioner at the relevant date, stated
that during the processing of the ex-gratia government relief
case, the parents and other witnesses had stated that Reyaz
Ahmad Wani had died due to gun fire. These statements were
subsequently tampered and the reference to gun fire was
substituted with a reference to Reyaz Ahmad Wani having died
due to being beaten.

- DW 2 stated that on 9 September 1994 the father and elder
brother of Mushtag Ahmad Ganaie [the army informer] were
kidnapped by unidentified persons and later the dead body of
the father was found. The brother of Mushtag Ahmad Ganaie
was killed on 9 September 1994. Mushtag Ahmad Ganaie
remained in his house for four days of mourning.

- DW 3, Mushtaqg Ahmad Ganaie, stated that on 9 September
1994 at about 10:30 pm his father and elder brother were
kidnapped. The body of his father was found the next day and
his brother’s body was found on 14 September 1994. From 9
September 1994 to 16 September 1994, Mushtaq Ahmad Ganaie
remained at his house at village Chandgam, Pulwama. In cross-
examination, he denied working with the army or with Captain
Sharma.

The court considered the above evidence and the arguments of the
counsel of the accused who appeared to limit himself to the issue of
intent based on the reasoning that as the head of the victim was not
targeted there was no intent to kill him. But, considering the other
injuries, the court found that intent to kill was established. Further,
the alibi plea was considered by the court to be an afterthought and
was not accepted.

Before analysing the judgment of the court, a few points need to be
made:

- Itis unclear who PW 4, 7 and 9 were and what they testified.
The judgment does not refer to them.

- PW 5 puts the date of the incident in July 1994, but this may
well be a typographical error not attributable to the witness.

- There is a question to be considered on which witnesses actually
saw the alleged perpetrators beat the victim. PW 2 testified that
only the father went and saw what happened with the victim.
But, this contradicts with PW 1 and PW 5 who also claimed to
have seen the beating of the victim.

- Itis unclear how the witnesses were able to identify the alleged
perpetrators. No details are provided on the basis of their
knowledge of the identity of the persons involved.

- None of the witnesses refer to the unit of the army involved in
the operation, whereas the prosecution case referred to the 22™
Battalion Grenadiers.

- The issue of the change of statements during the ex-gratia
government relief process, and the issue of whether the
witnesses had spoken about the victim dying of gun fire, does
not appear to have been adequately dealt with by the court.
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But, notwithstanding the above points, the guilt of both the alleged
perpetrators appears to have been soundly established by the
evidence. The injuries to the victim, his death, the identification of
the persons involved in the operation and the beating/torture itself
appears to be based on reliable evidence. It is therefore unfortunate
that while Mushtag Ahmad Ganaie has been strongly indicted by this
judgment along with Captain Sharma [particularly as evidence was
led on how Captain Sharma was in command], it is only Mushtaq
Ahmad Ganaie that has possibly been imprisoned. The status of
investigation and prosecution against Captain Sharma is unclear
based on the available documents.

As the culpability of alleged perpetrator no.1 is in fact greater than
Mushtag Ahmad Ganaie, therefore it is expected that Captain Sharma
was also punished either by court-martial or in a separate trial by the
criminal court for which prosecution sanction under AFSPA should
have been sought. The official documents from the Ministry of
Defence on sanction for prosecution under AFSPA do not list this
case. Further, this case is not listed in the official documents from the
Ministry of Defence on court-martials conducted. Therefore, an
inference could be drawn that Captain Sharma has not been
prosecuted either by court-martial or a criminal court thereby
ensuring absolute impunity for Captain Sharma.

Case No. 20

Victim Details

1. Mohammad Igbal Shah and Enforced
Disappearance]
Age: 15
Occupation: 10" Standard student
Son of: Mohammad Yousuf Shah, Fatima
Resident of: Wagoora, Baramulla District
2. Mohammad Ibrahim Shah [Abduction and Worongful
Confinement]
Resident of: Wagoora, Baramulla District
3. Ghulam Mohammad Mir [Abduction
Confinement]
Age: 40
Resident of: Wagoora, Baramulla District

[Abduction

and Wrongful

Alleged Perpetrators

1. Deputy Commandant M. C. Halder, 163™ Battalion Border
Security Forces [BSF], Camp Kant Bagh, Baramulla
District

2. Assistant Commandant J. N. Singh, 163" Battalion Border
Security Forces [BSF], Camp Kant Bagh, Baramulla
District

Allegations in Brief

Mohammad Igbal Shah was picked up on 13 March 1995 by the BSF
and has disappeared since. The family of Mohammad Igbal Shah
states that on 13 March 1995, at around 7:00 am, a huge contingent
of BSF personnel from the 163" Battalion camped at Kant Bagh,
Baramulla forced their entry inside the victim’s house. The BSF
personnel attacked the family members, beat them and enquired after
Mohammad Ibrahim Shah. Mohammad Igbal Shah resisted the
actions of the BSF and he was then beaten severely. The attack
continued till twelve noon. Before leaving the area, the BSF
personnel picked up Mohammad Ibrahim Shah, Ghulam Mohammad
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Mir, a neighbour, and Mohammad Igbal Shah. On the following
morning the family of Mohammad Igbal Shah sought to register a
case, but the police refused to do so.

The family went to the BSF Camp at Kant Bagh, Baramulla to secure
the release of the three persons but the BSF personnel at the camp
denied that these persons were with them. The family paid visits to
other areas, including the Central Jail, Srinagar, the military and
paramilitary camps at Hajin and Naid Khai but did not find the three
persons.

On the intervening night of 14 and 15 March 1995 the family heard
that Ghulam Mohammad Mir had been thrown at the Pampore area.
On being questioned, Ghulam Mohammad Mir knew nothing about
the others saying they had been separated and blindfolded. The
following night, Mohammad Ibrahim Shah was thrown in an area in
Anantnag District, some 40 km from where Ghulam Mohammad Mir
was found. Mohammad Igbal Shah has never been seen after 13
March 1995. The family believes that Mohammad Igbal Shah and
others were picked up based on a malicious tip-off by a person
named Ghulam-Mohi-Ud-Din, who was involved with militancy in
the area and who had had a scuffle with Mohammad Igbal Shah
previously.

Case Progress

From 13 March 1995 to date, the family of Mohammad Igbal Shah
filed four writ petitions before the High Court of Jammu and
Kashmir and one complaint before the State Human Rights
Commission [SHRC].

The first petition [habeas corpus petition, HCP 173/1995] was filed
to seek the High Court’s intervention in registering a case against the
alleged perpetrators of the crime.

The High Court ordered an enquiry by the Sessions Judge, Baramulla
on 16 July 1996, and based on this report which indicted the 163
Battalion BSF for the disappearance of the victim, on 6 April 1999,
more than four years after Mohammad Igbal Shah disappeared,
directed the police to file a First Information Report [FIR] against the

BSF responsible for the disappearance85 The enquiry report
confirms the abduction and disappearance of the victim. Further,
Deputy Commandant M. C. Halder, 163" Battalion BSF, confirmed
that he was posted in Baramulla from October 1993 to October 1997.
It was stated that the residence of the victim was not within his
jurisdiction. Assistant Commandant J.N.Singh, 163" Battalion BSF
stated that on 13 March 1995 he was posted at the Matches Factory,
Baramulla, his jurisdiction was restricted to Baramulla town, and that
on that day the victim was not arrested by his battalion. The judicial
enquiry did not accept this contention and stated that the 163™
Battalion BSF would need to explain the disappearance of the victim.

Consequently, FIR no. 88/1999 u/s 346 [Wrongful confinement in
secret] Ranbir Penal Code, 1989 [RPC] was filed at the Baramulla
Police Station®. By communication dated 22 May 2012 from the
Jammu and Kashmir Police information was provided that the case
was under investigation.

In 1999, the family of Mohammad Igbal Shah approached both the
SHRC and the High Court. The SHRC issued its decision on 4
January 2000 where it confirmed the disappearance of the victim by

8 Information on the petition number was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 16 February 2012.
Information was provided.

8 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 7 October 2011.
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the 163 Battalion BSF and recommended compensation of Rs. 3,
00,000 to the family of the victim. Service Writ Petition (SWP) no.
1734/1999 was filed before the High Court for ex-gratia government
relief and compassionate employment under SRO-43 [Statutory
Rules and Orders]®’. The final order in this case was issued on 5
March 2005 in favour of the family of the victim. Subsequently, on
the non-implementation of both orders, another application was filed
before the SHRC and a contempt petition was filed before the High
Court [n0.130/2005]%. The petition before the High Court was
disposed off on 5 February 2008 following an agreement between the
parties that the reason for delay was that the victim’s family had not
completed the necessary formalities for compassionate employment
under SRO-43 [Statutory Rules and Orders]. The SHRC disposed off
the application before it on 28 May 2002 and stated that it could not
implement its own recommendations.

On 13 March 2002 the family of Mohammad Igbal Shah was
provided with ex-gratia government relief of Rs.1, 00,000.

The third petition [Original Writ Petition (OWP) 553/2001] before
the High Court was filed in order to accelerate the process of
sanction for prosecution under the Armed Forces (Jammu and
Kashmir) Special Powers Act, 1990 [AFSPA]. The Union of India
and the alleged perpetrators denied the allegations. The court issued
an order on 4 September 2004 disposing of the petition by stating
that the request and subsequent grant of the sanction was the
prerogative of the State®.

On 26 June 2000 the Director General of Police [DGP], Jammu and
Kashmir informed the Jammu and Kashmir Home Department that
investigations had revealed the involvement of the alleged
perpetrators in the crime in question. The Commandant of the 163"
Battalion BSF had been requested to produce the alleged perpetrators
before the investigating agency.

On 24 May 2001, the Senior Superintendent of Police [SSP],
Baramulla informed the Assistant Commissioner, Baramulla that a
charge sheet had been produced in the court against the accused BSF
personnel and the case had been sent to the Government for seeking
sanction for prosecution.

In 2006 the family of Mohammad Igbal Shah filed another petition
before the High Court seeking damages of Rs. 20,00,000. This
petition was disposed off, as per the family of the victim, due to the
non-appearance of the advocate.

The Government of Jammu and Kashmir, in response to an RTI on
sanctions for prosecution under AFSPA, stated on 6 September 2011
in relation to this case that on 9 August 2006, the Ministry of Home
Affairs declined the grant of sanction.

The family of Mohammad Igbal Shah also gave a statement to the
IPTK on 13 March 2012,

Case Analysis

The SHRC issued its decision in the matter on 4 January 2000,
basing itself on a report by the Superintendent of Police [SP] of

8 Information on the petition numbers was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 2 July 2012. Information
was provided.
® Information on the petition numbers was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 2 July 2012. Information
was provided
® Information on the petition numbers was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 2 July 2012. Information
was provided
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Baramulla, and found that Mohammad Igbal Shah, and two other
persons, were lifted by the 163" Battalion of the BSF and confirmed
the custodial disappearance of Mohammad Igbal Shah.

Further, an enquiry report submitted by a committee constituted in
pursuance of an order by the District Magistrate, Baramulla,
concluded on 31 October 2001 that Mohammad Igbal Shah had been
abducted and went further to presume his death and stated that “his
dead body has been disposed off somewhere”. The report also found
that the alleged perpetrators were involved in the abduction and
subsequent disappearance. Further, the police investigations
confirmed the role of the alleged perpetrators and produced a charge
sheet before the court.

Notwithstanding, the above enquiries and conclusions, the Ministry
of Home Affairs declined sanction for prosecution without
specifying the reasons. Further, it is noteworthy that it took the
Jammu and Kashmir Police, Government of Jammu and Kashmir and
Ministry of Home Affairs 11 years to investigate and process the
case for acquiring sanction for prosecution under AFSPA which
apparently helped the perpetrators in evading justice. In fact, the FIR
was filed four years after the event and that too only on the
intervention of the High Court.

The IPTK sought information on 10 January 2012 on all inquiries
and Court-Martials conducted by the BSF between 1990 and 2011 in
Jammu and Kashmir. No information was provided. The IPTK
sought information on 10 January 2012 on all cases of sanctions for
prosecution under AFSPA relating to the Ministry of Home Affairs
between 1990 and 2011 in Jammu and Kashmir. No information was
provided.

Mohammad Igbal Shah continues to be disappeared, and the alleged
perpetrators have not been prosecuted despite the evidence on record
against them.

Case No. 2 1

Victim Details

Sonaullah Malik [Abduction and Extra-Judicial Killing (Custodial
Killing)]

Occupation: Farmer

Son of: Ghulam Qadir Malik

Resident of: Zum Zum Pora, Zandfaran, Sheeri, Baramulla District

Alleged perpetrators

1. Major Chinapa, 22 Rashtriya Rifles [RR], Army, Camp
Heewan, Baramulla

2. Major Achariya, Commandant [Commanding Officer ], 22
Rashtriya Rifles [RR], Army, Camp Heewan, Baramulla

3. CHM Mohammad Aslam, 22 Rashtriya Rifles [RR], Army,
Camp Heewan, Baramulla

Allegations in Brief

Sonaullah Malik was a surrendered militant and was working as a
farmer. On 12 May 1995, Sonaullah Malik was produced before the
alleged perpetrators in the presence of the Lambardar [Numberdar,
de facto revenue authority in the village] Amma Malik and a
chowkidar [guard] Muhammad Suliman Malik. Subsequently, on the
following day, the Lambardar and Chowkidar were informed that
Sonaullah Malik was killed and his body was lying at Nowshahra,
Baramulla. His body was handed over to the Boniyar Police Station.
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The family of Sonaullah Malik also states that during the search for
the victim, his brother, Abdul Aziz, was tortured and lost his eye-
sight.

Case Progress

Two first information report’s [FIR] have been lodged in this case.
One, from the army, FIR no. 32/1995 at Boniyar Police Station that
states that the victim died in counter insurgency®. Second, from the
family of the victim, FIR no. 42/1995 at Sheeri Police Station u/s 302
[Murder] Ranbir Penal Code, 1989 [RPC]*.

A petition was filed before the High Court of Jammu and Kashmir
[Original Writ Petition (OWP) 23/2006] for prosecuting the officials
responsible®®. The Union of India and Commandant Major Achariya
and CHM Mohammad Aslam filed a response before the High Court
and alleged that Sonaullah Malik was a militant, had been killed in
an encounter with the 28 RR on 14 and 15 May 1995 and that the
FIR 42/1995 was filed under coercion of the then Station House
Officer [SHO] Sheeri Police Station, based on an affidavit by the
Lambardar and Chowkidar [Village guard] that states this. But, the
family of the victim states that this affidavit, not made before a
magistrate, was in fact done under coercion by the army. Based on a
lack of representation on two dates, the petition was dismissed.

The family of the victim approached the State Human Rights
Commission [SHRC] on 15 July 2003. On 26 February 2005, the
Inspector General of Police [IGP], Kashmir Zone, Srinagar,
submitted before the SHRC that the body of the victim was brought
to the Boniyar Police Station on 15 May 1995 by Major P. S. Lamba,
Adjutant of the 28 RR. Further, that the investigation under FIR no.
42/1995 confirmed that the victim was Kkilled in custody. A
chargesheet had been prepared against the alleged perpetrators. The
FIR by the army, no. 32/1995 was closed as not admitted. The SHRC
issued its final decision on 9 November 2005 and concluded as per
the investigations carried out that this was a case of custodial killing.
Rs. 3,00,000 ex-gratia government relief and compassionate
employment under SRO-43 [Statutory Rules and Orders], subject to
eligibility, were ordered.

Based on the non-implementation of the SHRC recommendations, a
petition [Original Writ Petition (OWP) 725/2007] was filed before
the High Court®™. On 15 December 2007 the High Court ordered that
appropriate orders be passed based on the SHRC recommendations.

The family of the victim received Rs. 1,00,000 but no compassionate
employment under SRO-43.

The Ministry of Defence, in its affidavit before the High Court in
2009 on sanctions for prosecution under the Armed Forces (Jammu
and Kashmir) Special Powers Act, 1990 [AFSPA], stated in relation
to this case that sanction was declined vide letter dated 12 March
2009.

The Government of Jammu and Kashmir, in response to an RTI on
sanctions for prosecutions, stated on 6 September 2011 in relation to
this case that sanction was declined.

% Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.

*! Information on this FIR was sought through RTI on 7 October 2011. By
communication dated 22 May 2012 from the Jammu and Kashmir Police it
was stated that the case was closed declaring the perpetrators as untraced.
Further, that the FIR itself was not traceable.

% Information on the petition number was sought through RT1 on 16 February
2012. Information was provided.

% Information on the petition number was sought through RT1 on 2 July 2012.
Information was provided.
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Case Analysis

As a chargesheet was produced against the alleged perpetrators and
sanction for prosecution under AFSPA was sought a prima facie
indictment of the alleged perpetrators is made out. No reasons have
been provided for the decline of sanction for prosecution under
AFSPA. As it is the responsibility of the Ministry of Defence to
provide reasons for declining sanction, the declining of sanction is
presently suspect.

Further, the role of the Lambardar and the Chowkidar needs to be
examined. From taking the victim to the army, to signing the
affidavit exonerating the army [allegedly under coercion] their role in
the crime requires thorough investigations.

Finally, the non-seriousness of the police in the instant case can be
gauged by the fact that on one hand the Government of Jammu and
Kashmir has applied for sanction for prosecution under AFSPA
based on a chargesheet being prepared against the alleged
perpetrators, and on the other hand the police have closed the case by
declaring the perpetrators as untraced, presumably after sanction for
prosecution was declined.

Following the denial of sanction from the Ministry of Defence the
police has chosen to close the case rather than agitating the matter in
the court. The closure of the case as untraced is a cruel conclusion
for the family of the victim who identified the alleged perpetrators
and whose allegations were supported by the police investigations.

Further, the available documents do not suggest that even a Court-
Martial was conducted in this case by the army.

Case No. 22

Victim Details

1. Hilal Ahmad Nasti [Extra-Judicial Killing]
Age: 22
Occupation: Messenger, Ellaquai Dehati Bank, Srinagar
Son of: Ali Mohammad Nasti
Resident of: Mohalla Syed, Kadipora, Anantnag District
2. Mohammad Ramzan [Extra-Judicial Killing]
Resident of: Siligam
3. Ghulam Qadir Bhat [Extra-Judicial Killing]
Resident of: Hutmara, Anantnag District
4. Farooq Ahmad Wani alias Masali [Extra-Judicial Killing]
Age: 19
Occupation: Carpet Weaver
Resident of: Panzmulla, Anantnag District

Alleged perpetrators

1. Commandant [Commanding Officer] K. K. Sharma, 1
Rashtriya Rifles [RR], Army, Camp Aishmugam

2. Major Jagtar Singh, 1 Rashtriya Rifles [RR], Army, Camp
Aishmugam

Allegations in Brief

Hilal Ahmad Nasti of Kadipora, Anantnag was staying at the house
of his friend, Ghulam Qadir Bhat, in Hutmara on the night of 13 and
14 June 1995. The house was cordoned by the army unit of the
alleged perpetrators, headed by Commandant K. K. Sharma and
Major Jagtar Singh. Hilal Ahmad Nasti and Ghulam Qadir Bhat,
were abducted and their dead bodies were recovered from the Lidder
river on 23 June 1995. Mohammad Ramzan of Siligam was also
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similarly abducted and killed. Their body parts were cut up and
thrown in the river.

Subsequently, after Faroog Ahmad Wani alias Masali of Panzmulla,
Anantnag gave his statement before the Sub-Judge, Anantnag, he too
was killed.

Case Progress

First Information Report [FIR] no. 208/1995 u/s 302 [Murder], 343
[Wrongful confinement for three or more days] Ranbir Penal Code,
1989 [RPC] was registered in the Anantnag Police Station in relation
to the abduction and killing of Hilal Ahmad Nasti and the abduction

of Ghulam Qadir Bhat™*.

It appears that FIR no. 55/1995 and 58/1995 u/s 302 [Murder] Ranbir
Penal Code, 1989 [RPC] were registered at the Pahalgam Police
Station in relation to the killing of Mohammad Ramzan and Ghulam
Qadir Bhat®.

In relation to the killing of Faroog Ahmad Wani, FIR no. 92/1996
was registered at the Pahalgam Police Station®.

The Station House Officer [SHO] of Anantnag Police Station has
certified that Hilal Ahmad Nasti was not involved in any subversive
activity.

Similarly, a certificate has also been issued in relation to Ghulam
Qadir Bhat by the letter of the Senior Superintendent of Police [SSP],
Anantnag of 17 February 2003. It should also be noted that the 17
February 2003 letter of the SSP, Anantnag, refers to the unit of the
alleged perpetrators as being “Oth RR”. This letter also states that
FIR no. 208/1995 stands closed as chargesheeted and sanction is
being sought.

The post-mortem report on Hilal Ahmad Nasti confirms that his
head, and limbs, were cut.

The family of Hilal Ahmad Nasti approached the State Human
Rights Commission [SHRC] on 4 July 2001, and a final decision was
given on 22 May 2003. Rs. 5,00,000 relief and compassionate
employment under SRO-43 [Statutory Rules and Orders] were
recommended. Further, the concerned police authorities were asked
to peruse the matter of sanction for prosecution.

The family of Ghulam Qadir Bhat also approached the SHRC and on
26 November 2008 the final decision recommended relief of Rs.
4,00,000 and recommended that the culprits be prosecuted.

The family of Hilal Ahmad Nasti gave a statement to the IPTK on 13
May 2012.

Case Analysis

In addition to the letter of the SSP, Anantnag that states that a
chargesheet had been filed and sanction sought [though the
information provided by the Ministry of Defence on cases where
sanctions for prosecution under the Armed Forces (Jammu and
Kashmir) Special Powers Act, 1990 [AFSPA] had been sought does

% Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.

% Information on these FIR’s was sought through RTI on 2 July 2012. No
information was provided.

% Information on this FIR was sought through RTI on 2 July 2012. No
information was provided.
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not list this case], the two documents that may be analysed are the
Section 164 [Power to record statements and confessions] Criminal
Procedure Code, 1989 (CrPC) statement of Farooq Ahmad Wani, and
the SHRC decisions.

Faroog Ahmad Wani, in his statement, states that he was abducted on
13 and 14 June 1995. On the same night, the other three victims were
arrested. On the following day, they were interrogated together.
Subsequently, Mohammad Ramzan and Ghulam Qadir Bhat [but
here a reference is made to “Ghulam Rasool” who would appear to
be the same as Ghulam Qadir Bhat] were stripped, tied to a tree, shot
dead, and then their heads and limbs were cut and they were thrown
into the river. Hilal Ahmad Nasti and Farooq Ahmad Wani were then
taken back to the camp. Five days later, on 22 and 23 June 1995 they
were once again taken out. They were stripped. Hilal Ahmad Nasti
was asked to climb onto a stone and then he was shot. His head was
cut and then thrown into the river. Farooq Ahmad Wani was then
taken to another place, but he slipped and fell into the river and he
managed to escape.

The SHRC decision of 22 May 2003 begins by recounting the
allegations. The SHRC decision recounts that the body of Hilal
Ahmad Nasti was recovered from the Lidder river on 23 June 1995.
The limbs of the body could not be found though. The decision also
noted that the custodial death of the victim was proved. The decision
notes that the police authorities informed the SHRC that during the
course of investigations it was proved that the alleged perpetrators
were involved in the crime and that a chargesheet was finalized and
sanction for prosecution under AFSPA was sought and was pending.
Further, that the Hilal Ahmad Nasti was not having any affiliation
with any militant organization and was not involved in any militancy
related activities. The SHRC decision of 26 November 2008, in
relation to Ghulam Qadir Bhat, is very similar in its conclusions
except that there appear to be no references to the issue of sanction
for prosecution under AFSPA.

The Section 164 CrPC statement of Farooq Ahmad Wani, and the
SHRC decisions, clearly indict the alleged perpetrators. While the
police authorities state that sanction for prosecution under AFSPA
had been sought in relation to the killing of Hilal Ahmad Nasti, the
official documents from the Ministry of Defence do not list this case.

Further, the available documents do not suggest that even a Court-
Martial was conducted in this case by the army.Therefore, an
inference could be drawn that the instant case has not been
prosecuted and neither has any court-martial been conducted, thereby
ensuring absolute impunity for the alleged perpetrators.

Case No. 23

Victim Details

Mushtaq Ahmad Chacha [Abduction and Enforced Disappearance]

Age: 20

Occupation: Labourer

Son of: Ghulam Mohammad Chacha, Noora Sabi

Resident of: Ali Kadal, Mehrajgunj, Srinagar

Alleged Perpetrators
1. Commandant Dinesh Kotwal, 41% Battalion, Border
Security Force [BSF], Camp Karan Nagar

2. Deputy Commandant Sardar Rai Singh, 41%Battalion
Border Security Force [BSF], Camp Karan Nagar

3. R. S. Khoswa, Head, General Staff, 41%Battalion Border
Security Force [BSF], Camp Karan Nagar
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4. Superintendent of Police [SP], Criminal Investigation
Department/Counter  Insurgency Kashmir [CID/CIK],
Srinagar, Jammu and Kashmir Police

Allegations in Brief

Mushtag Ahmad Chacha was picked up on 9 July 1995 by the
personnel of 41% Battalion BSF at around 11:00 am. The family of
Mushtag Ahmad Chacha states that they met the victim subsequent
to his abduction and since then he has disappeared.

Case Progress

The family of the victim filed a petition before the High Court of
Jammu and Kashmir in 1996 [Section 491 Criminal Procedure Code,
1989 (CrPC) petition no. 197/1995, a habaes corpus petition]97. In
reply to this petition, the State of Jammu and Kashmir and the police
claimed that Mushtag Ahmad Chacha was in fact arrested on 12 July
1995 in a case relating to First Information Report [FIR] no. 4/1995
filed by the Counter Insurgency Kashmir [CIK], Srinagar and that
Mushtag Ahmad Chacha subsequently escaped on 15 July 1995 for
which another FIR was filed at Baghyas Police Station, Srinagar as
FIR no. 92/1995 u/s 307 [Attempt to murder], 216 [Harbouring an
offender] Ranbir Penal Code, 1989 [RPC]™®. This FIR was filed on
23 July 1995, eight days after the alleged escape of the victim from
custody.

Also on record is an order from the District Magistrate, Srinagar
addressed to the Commandant, Joint Interrogation Centre [JIC], in-
charge, Sanatnagar to allow the victim’s [named as: Mushtaq Ahmad
Shigan, son of Ghulam Ahmad Shigan, resident of Boniyarbal,
Mabharaj-Gunj, Srinagar] family to meet him. This order appears to
be dated 7 September 1995. This order states that the victim was
arrested on 9 July 1995. While there are certain variations in the
name of the victim and certain other personal details in this order, it
appears to be in relation to the victim as this order was also
considered in a subsequent enquiry ordered by the High Court. There
is also on record a Public Safety Act, 1978 [PSA] order of 27
September 1995 against the victim by the District Magistrate,
Srinagar.

Based on the petition filed before the High Court, the Court ordered
an enquiry by the Additional District and Sessions Judge, Srinagar on
25 February 1997. This enquiry was concluded and a report
submitted on 20 July 2000.

The final decision of the High Court was issued on 14 May 2002.
Rs.1,50,000 was ordered as compensation. It was left to the Union of
India and the Government of Jammu and Kashmir to recover the
amount of compensation from the persons responsible, particularly
the SP, CID/CIK, Srinagar. The money was to be paid within three
months, subject to extension on sufficient cause.

A criminal case was to be registered in case the disappearance was
not covered by the existent FIRs and it was to be taken to its logical
conclusion as far as possible within four months.

The family of the victim received Rs. 1, 50,000 from the BSF
following the High Court order. But, the family has not received any

%7 Information on the petition number was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 16 February 2012. No
information was provided.

®|nformation on both FIRs was sought through RTI on 5 May 2012. By
communication dated 2 June 2012 from the Jammu and Kashmir Police a
copy of FIR n0.92/1995 was provided.
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compassionate employment under SRO-43 [Statutory Rules and
Orders].

The family of the victim also gave a statement to the IPTK on 28
February 2012.

Case Analysis

At the outset, before considering the enquiry report of 20 July 2000,
the sequence of events may be briefly considered. First, while the
State of Jammu and Kashmir and the Jammu and Kashmir Police
claim that the victim was arrested on 12 July 1995, the order of the
District Magistrate, Srinagar of 7 September 1995 places the date of
arrest as 9 July 1995. Second, while it is claimed that the victim
escaped on 15 July 1995, the District Magistrate’s order of 7
September 1995 allowing for an interview with the victim and the
PSA order of 27 September 1995 would suggest that in fact the
victim did not escape and at least until 27 September 1995 remained
in custody. The enquiry report by the Additional District and
Sessions Judge, Srinagar may now be considered.

Before the judicial enquiry, the police [as represented by SP,
CID/CIK, Srinagar] stated that the victim was arrested on 12 July
1995 and was detained at the Joint Interrogation Cente [JIC], Fair
View, manned by BSF personnel. The police further stated that
during interrogation the victim disclosed the names of 2/3 militants
in various hideouts in Srinagar. Therefore, on 15 July 1995 the
victim was taken out of the lock-up by BSF personnel and taken to
the Kani Mazar area in Srinagar city. Subsequently, in that area at
about 9:15 pm there was heavy firing and the victim escaped. This
was reported to the police by the BSF. Subsequently, an order under
the PSA was requested and issued on 27 September 1995 but
unexecuted as the victim had escaped. The BSF also presented its
version before the enquiry. The BSF stated that the victim was
arrested on 9 July 1995 and was taken to the CIK on 10 July 1995
where an FIR was lodged and then was brought back to the TAC
Headquarters of the 41 Battalion BSF. The rest of the BSF version
of events closely matches that placed before the enquiry by the police
in relation to the events of 15 July 1995 and the escape of the victim.
The BSF then states that the area was cordoned off till 11:25 pm to
trace and nab the victim. On subsequent days as well efforts were
made to find the victim. This continued until 23 July 1995 when
finally the FIR was filed.

In addition to the contradictions between the versions of the BSF and
the police regarding the date of arrest, and the difficulty with
accepting the version of events on 15 July 1995 in light of the orders
of the District Magistrate of 7 and 27 September 1995 and the fact
that an FIR for an incident alleged to have happened on 15 July 1995
was only filed eight days later on 23 July 1995, the following
relevant witness testimony and findings of the Additional District
and Sessions Judge, Srinagar suggest that the family’s version of
events is in fact accurate, and that the victim did not escape and was
disappeared in the custody of the BSF:

- Witness Ghulam Qadir Bhat confirmed that the victim was
picked up on 9 July 1995 around 11:00 am by BSF
personnel of the 41% Battalion and was taken first to a
bunker, and then to Karan Nagar. The witness further
testified that people assembled at Karan Nagar demanding
that the victim be released. The witness was not cross-
examined.

- While being uncertain about the year when the event took
place, but suggesting that it was two years prior to his
testimony [although it is unclear when the witness
testified], witness Ghulam Qadir Sheikh confirms the
version of events provided by Ghulam Qadir Bhat,
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including the time of the arrest as being around 11:00 am
or 12 noon in the month of July. The witness was not
cross-examined.

The father of the victim also testified to the arrest of his
son and him being taken to the BSF Camp at Karan Nagar
on 9 July 1995. Crucially, he testifies that “they” [it is
unclear who else the witness is referring to] met the victim
in September or October 1995 at the BSF Camp at Karan
Nagar and subsequently met him on two more occasions in
October 1995 at the Karan Nagar Camp. He testified that
he was accompanied by his wife: Noora [it is unclear
whether the witness suggests that his wife accompanied
him on all three occasions]. Further, he stated that he ran a
shop at the Kani Mazar crossing and that there was no
firing in the area in 1995 or 1996, and particularly between
April and October 1995. The witness also testified that the
“Deputy Commissioner told him that he should not pursue
cases in Courts and if he does so he will be paid Rs.
5,00,000 and will be given a shop also”. The victim was
cross-examined, but from a summary provided in the
enquiry order, no damage appears to have been done to his
testimony.

Witness Noora Sabi, mother of the victim, stated that the
victim was arrested two and a half years prior to the date of
her testimony [it is unclear when the witness testified] and
that she met him in October 1995, along with her husband,
at the BSF Karan Nagar camp. She also testified that she
met her son on two occasions at the Karan Nagar camp
following the supposed date of his escape, i.e. 15 July
1995. The witness’s testimony, during the examination in
chief, on meeting her son, matches the account of her
husband in most respects except that her husband is unclear
whether the first meeting took place on September or
October 1995. But, on cross-examination, she testified that
“they” met the victim “in the autumn of 95 at Karan Nagar
on two times”. Therefore, a minor discrepancy exists
following her cross-examination.

Witness Assad Kalwal, a shop keeper at Kani Mazar, stated
that in “these three years there was no firing in Kani Mazar
either at the night or during the day”. He also testified that
the victim was arrested by the BSF and stated that “when
they were going in the camp they were asking them to
come on a particular day, then they won’t allow them to
meet him”. This appears to be a reference to the family of
the victim attempting to meet with the victim, but the
witness does not provide specific details. The witness also
stated that the victim was “never released nor brought to
P/S [Police Station]”. On cross-examination, the witness
stated that the victim was arrested at Ali Kadal. He stated
he saw him being arrested at about 10/10:30 a.m., which
closely matches with the time of arrest as testified to by
other witnesses. But, the witness does not remember the
date of arrest. He also testified that he does not know the
battalion number of the forces who executed the arrest and
that “to him BSF and Army means same thing”. But, he
also states that “the petitioner’s son was arrested by BSF.
As they put up there they know it was BSF who arrested
him”. Therefore, on cross-examination, while the witness’s
evidence is not absolutely clear on his ability to identify
the forces who arrested the victim, his evidence could be
corroborative of the fact that the victim was arrested by the
BSF.

Witness Ali Mohammad Magloo, posted at the Safa Kadal
Police Station, testified that a FIR [no. 92/1995] was filed
by the BSF headquartered at Karan Nagar. The witness
testified that a report was also submitted by the BSF on the
incident which states that the initial arrest of the victim was
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on 9 July 1995. Crucially, on cross-examination, the
witness testified that the BSF personnel of the 41%
Battalion did not produce the victim at the Police Station
anytime after his arrest.

- Witness A.S. Bali, Commandant of the 12 Battalion
Jammu and Kashmir Armed Police, posted from 1994 to
1995 as Additional SP, CIK, stated that the victim was
always in the custody of the BSF. The witness also stated
that “under law the custody of a person after arrest is given
to the Police in which the case is registered” but he did not
follow this up with the BSF as “his duty was of a
supervisory nature”.

- Witness Sardar Rai Singh, Second in Command at the 41%
Battalion BSF at Karan Nagar, testified that the victim was
arrested on 9 July 1995. On interrogation he informed the
BSF of the hideouts of certain militants at Kani Mazar. The
witness was ordered by the Commandant Dinesh Kotwal to
conduct a raid on 15 July 1995 and he was part of the raid.
The witness then described the firing that took place at
Kani Mazar and the escape of the victim. Attempts were
made to locate the victim. This was around 9:00 pm to
10:30 pm. On cross-examination, the witness stated that
the victim was taken to the police, but not by him
personally, to seek the remand of the victim. Further, he
stated that the interrogation of the victim was carried out
by the Head of the General Staff, R.S. Khoswa. He also
stated that he never allowed the family of the victim to
meet with the victim in October 1995 and stated that the
matter was within the “competence of Commandant”.

- Witnesses Raj Kumar, Rajender Singh, Nirmal Singh and
four other members of the raid conducted testified to the
incident of 15 July 1995 in a manner similar to witness
Sardar Rai Singh. But, on cross-examination, witness
Nirmal Singh stated that the victim was never taken to the
Magistrate. He also testified that “the parents and other
relatives of Mushtag Ahmad Chacha used to come to the
camp for meeting” the victim, but he did not provide
further details except to deny knowledge of any visits in
October 1995. Witness Rajender Singh testified that this
incident took place on 19 July 1995 [which may be a
typographical error and would need to be ascertained by
checking the original enquiry records].

- Witness B. B. Vyas, the Deputy Commissioner Srinagar,
and the person who issued the PSA order of 27 September
1995 testified that he had “presumed” that the victim was
in police custody when he issued this order based on the
police dossier before him, which would strongly suggest
that the victim remained in custody at the date of the order.

An interesting feature of this case is the manner in which the State,
and Jammu and Kashmir Police, and the BSF have taken opposing
positions on the issue to deny any blame in the incident. The original
position of the State and police was that the victim was in their
custody till 15 July 1995, but subsequently, at the closing of the
enquiry they argued that victim was never in their custody, but
instead in the custody of the BSF. The BSF claims that the victim
escaped from their custody on 15 July 1995, and using the order of
the District Magistrate of 27 September 1995, suggests that at some
point he returned to the custody of the police.

The enquiry, based on the above evidence, concluded that:

- The victim was arrested by the 41% Battalion BSF on 9 July
1995 at Ali Kadal

- The version of the BSF of the events of 15 July 1995
“apparently seems to be a fabricated” as no FIR was
immediately lodged. Further, while the BSF claims that
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searches for the victim were carried on subsequent days,
the evidence before the enquiry does not suggest the same.
Finally, witnesses have testified that there was no firing in
the area at the alleged time period of the incident.

- The conduct of the police is highly questionable, especially
in light of the District Magistrate order of 27 September
1995 that suggests the victim was in police custody. “The
respondent no.3 has conducted himself in the present case
in utter violation of the law on the subject. He seems to be
mainly responsible for the custodial disappearance...” The
respondent no. 3 was the SP, CID, CIK, Srinagar.

- The Deputy Commissioner, Srinagar “also seems to have
acted mechanically” in passing the PSA order.

The observations made in the final decision of the High Court may
now be considered. The High Court observed that “Obviously the
stand of the BSF and State Police is self destructive to reveal
custodial disappearance of Mushtag Ahmed Chacha in circumstances
not admittedly explained or brought to light. Their conduct and
actions have violated law as per evidence recorded, fact-situation and
circumstances of the case. The conclusions of the enquiry officer
cannot be said to be unreasonable or not based on material/evidence.
The attempt on the part of the State Police and the BSF to cover up
or hush the matter is writ large on record. The only conclusion to be
drawn is that Mushtag Ahmed Chacha has disappeared while in
physical custody of the respondent No.3, the main and chief culprit
in the matter.”

An analysis of the entirety of the evidence clearly points to the
following conclusions:

- The victim was arrested by the 41% Battalion BSF on 9 July
1995 and taken to the Karan Nagar Camp

- Based on the evidence of Ali Mohammad Magloo, A.S.
Bali and Nirmal Singh, the victim was never brought to the
police station nor to a Magistrate

- There was no firing at the Kani Mazar area on 15 July
1995 and the victim did not escape on that date. This is
based on the orders of the District Magistrate, and the
evidence of the family of the victim that they met with him
in October 1995.

- The Commandant of the 41% Battalion BSF at Karan
Nagar, Dinesh Kotwal, Sardar Rai Singh, Deputy
Commandant and the person apparently responsible for the
interrogation of the victim, R.S. Khoswa, Head, General
Staff, subject to further investigation/information, would
appear to be most answerable for the arrest, denial of basic
rights and disappearance of the victim in their custody.

- In addition, and if indeed, as per the District Magistrates
order of 27 September 1995 suggests, the victim was in
police custody, the police would also be answerable.

- While the enquiry appears to hold the State and police
primarily responsible for the custodial disappearance,
while also stating that the BSF must share blame, a reading
of the entire record would more strongly suggest and
implicate the BSF in the custodial disappearance.

- B. B. Vyas, the then Deputy Commissioner, Srinagar,
cannot escape culpability in the disappearance of the
victim. As according to the family of the victim, he was
responsible for threatening and intimidating the family of
the victim to withdraw the case, besides he also showed
criminal negligence while passing the detention order.
Further, the PSA order of 27 September 1995 confirms that
the victim was alive, and in the custody of the State in the
“Addl. lock-up fair-view” and orders that he be further
detained for twelve months at the “Sub jail Rangreth”. B.
B. Vyas can therefore not escape culpability in the matter
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as his intimidation of the family and his orders of 7
September 1995 and 27 September 1995 when seen
together point to his possible involvement in the cover up
of the case.

Despite the passage of 17 years it appears that no progress has been
made in this case. No Court-Martial appears to have been conducted
as the IPTK sought information on 10 January 2012 on all inquiries
and Court-Martials conducted by the BSF between 1990 and 2011 in
Jammu and Kashmir and no information was provided. Further, the
IPTK sought information on 10 January 2012 on all cases of
sanctions for prosecution under AFSPA relating to the Ministry of
Home Affairs between 1990 and 2011 in Jammu and Kashmir and no
information was provided.

Case No. 24

Victims Details

1. Ghulam Nabi Lone [Extra-Judicial Killing]
Occupation: ~ Assistant  Engineer
Srinagar/Budgam
Son of: Ghulam Muhammad Lone
Spouse: Rohi Jan
Resident of: Malik Sahib, Nowhatta, Srinagar

2. Shakeel Ahmad [Extra-Judicial Killing]

Occupation: Electrical Engineer, Power Development,
Kishanpur

Son of: Sofi Muhammad Abdullah

Resident of: Ibrahim Colony, near Bypass crossing,
Hyderpora, Srinagar

3. Ghulam Mohi-ud-din Zargar [Extra-Judicial Killing]
Occupation: Shopkeeper [served as guide]

Resident of: village Laynalab, Budgam District

R&B Circle

Alleged perpetrators

1. Major Bhim Singh, 34 Rashtriya Rifles [RR], Army, Camp
Beerwah

2. Major S.S. Grewal, Adjutant, 34 Rashtriya Rifles [RR],
Army, Camp Beerwah

Allegations in Brief

On 23 July 1995 the victims, along with a colleague named Dr.
Naseer Ahmed Laway, who survived the incident, were on an official
survey assignment to Uri when the personnel of the 34 RR opened
unprovoked fire upon them killing them on the spot. Later the troops
apologized for the killings.

The family of Shakeel Ahmad gave a statement to the IPTK on 26
November 2011. The family of Ghulam Nabi Lone gave a statement
to the IPTK on 29 November 2011.

Case Progress

First Information Report [FIR] no. 116/1995 u/s 302 [Murder], 307
[Attempt to murder] Ranbir Penal Code, 1989 [RPC] and 3 [Licence
for acquisition and possession of fire arms / ammunition] / 25
[Punishment for certain offences] Arms Act, 1959 was filed at the
Beerwah Police Station on 24 July 1995 through a written letter from
the 34 RR Camped at Beerwah that during cross firing with militants
the victims had died®. On 30 July 1995, Dr. Naseer Ahmed Laway

% Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 17 May 2012. By communication dated 13
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filed his version of events before the police station [though the
Station House Officer (SHO) of Budgam Police Station stated before
the High Court that it never received the letter from Dr. Naseer
Ahmed Laway of 30 July 1995]. The 13 June 2012 communication
from the Jammu and Kashmir Police states that the case was closed
by declaring the perpetrators as untraced on 17 October 1995.

A petition was filed before the High Court of Jammu and Kashmir
[Original Writ Petition (OWP) 603/1998] by the wife of Ghulam
Nabi Lone for compensation'®. Investigations were conducted by the
police, and the investigations by the police were finally closed and a
closure report was filed before the Chief Judicial Magistrate [CIM],
Budgam on 26 April 2010. The case was considered by the police as
closed by declaring the perpetrators as untraced. A status report filed
by the SHO, Beerwah Police Station dated 12 September 2007 stated
that it was Major S.S. Grewal’s unit that took part in the operation.
The position of the 34 RR, and the Union of India, before the High
Court is in line with the written report filed before the police station
on 24 July 1995 i.e. that the victims were killed in cross-firing with
militants, a claim the family of the victim rejects. It is suggested that
the delay in Dr. Naseer Ahmed Laway filing his version before the
police station suggests that it was a fabricated version. The State of
Jammu and Kashmir and the SHO, Budgam Police Station stated
that firstly the SHO, Budgam Police Station should not have been
made a party as the FIR was filed before the Beerwah Police Station.
Secondly, that they had no role in the incident, no knowledge of the
incident, and the case for compensation was not made out.

The matter is sub-judice before the Chief Judicial Magistrate,
Budgam.

Case Analysis

The unsigned letter of Dr. Naseer Ahmed Laway of 30 July 1995, as
reproduced in the petition before the High Court, states that at about
1:15 pm on 23 July 1995 there was unprovoked firing upon his
group, including the victims.

Of interest is his testimony that an officer named Major Bhim Singh
“expressed deep regrets” for the killing and stated that it was a
“misunderstanding”. Dr. Naseer Ahmed Laway also refers to a
Brigadier, but not by name, who also expressed similar sentiments.

The alleged perpetrators are not clearly indicted in the instant case,
but material on record does raise a suspicion and further
investigations would be warranted.

Further, the available documents do not suggest that even a Court-
Martial was conducted in this case by the army.

In light of the material on record, further investigations must be
carried out and the case reopened.

Case No. 25

Victim Details

Bashir  Ahmad
Disappearance]
Son of: Nabir Bhat
Resident of: Kuligam, Lolab, Kupwara District

Bhat [Abduction, Torture and Enforced

June 2012 from the Jammu and Kashmir Police a copy of the FIR was
provided.

100 Information on the petition number was sought through RT1 on 16
February 2012. Information was provided.
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Alleged perpetrators

1. Major S. A. Bakali [reportedly dead], 12 Maratha Light
Infantry [MLI], Army, Camp Mirgund, Kuligam, Lolab,
Kupwara District

2. Colonel P. K. Saniyal, Commanding Officer, 12 Maratha
Light Infantry [MLI], Army, Camp Mirgund, Kuligam,
Lolab, Kupwara District

Allegations in Brief

On 25 November 1995, Bashir Ahmad Bhat was picked up by
personnel of the 12 MLI Army stationed at Kuligam, Lolab, tortured
and has disappeared since.

Case Progress

First Information Report [FIR] no.38/1996 u/s 346 [Wrongful
confinement in secret]Ranbir Penal Code, 1989 [RPC] was filed at
the Lalpora Police Station on 12 March 1996.

The family of Bashir Ahmad Bhat filed a petition before the High
Court of Jammu and Kashmir [habeas corpus petition, Section 491
Criminal Procedure Code, 1989 (CrPC) 134/1997]101. The
respondents to the petition, the Government of Jammu and Kashmir,
Director General of Police [DGP], Jammu and Kashmir and Station
House Officer [SHO], Lalpora Police Station, denied the arrest and
custody of Bashir Ahmad Bhat. On 7 December 1999 an enquiry was
ordered, and was conducted by the Principal Sessions Judge,
Kupwara. The judicial enquiry was concluded on 15 May 2002. On
10 July 2003, the High Court directed the Senior Superintendent of
Police [SSP], Kupwara to indicate the progress of investigations. On
28 September 2004, despite the High Court noting that there had
been no substantive progress in the investigations, the petition was
dismissed with an order that investigations be expedited.

Case Analysis

The document on record that may be analysed in the instant case is
the enquiry report of the Principal Sessions Judge, Kupwara.

The enquiry report begins by stating that the Public Prosecutor filed
objections on behalf of the respondents and the Commanding Officer
who headed the 12 MLI Army at the relevant time. It was stated in
these objections that Bashir Ahmad Bhat was never apprehended by
the State agencies or Commanding Officer, 12 MLI. Bashir Ahmad
Bhat was a surrendered militant as per the record maintained by the
Company and he had volunteered to work as a source for the army
and on his instance one pistol with magazine and six live rounds of
cartridge were recovered. The petitioner [father of Bashir Ahmad
Bhat] in the case produced four witnesses, in addition to his own
testimony. The relevant evidence is summarized as follows:

- Jabar Khan, Chowkidar of the concerned area, stated that he
saw the armed forces of 12 ML stationed at Mirgund, Kuligam,
Lolab, while they were taking away Bashir Ahmad Bhat to the
concerned camp. Major S. A. Bakali was incharge of the camp
and his office was functioning in a private house belonging to
one Mir Abdullah. On the following day, the witness
accompanied the petitioner and others to the camp and
requested to see Bashir Ahmad Bhat. They were “rebuffed” and
sent back. Bashir Ahmad Bhat has not been since then.

1% Information on the petition number was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 2 July 2012. Information
was provided.
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- Abdullah Rather, the headman of the village, stated that he had
spotted the armed forces of 12 MLI cordoning the house of the
petitioner and then apprehending Bashir Ahmad Bhat. Bashir
Ahmad Bhat was taken to the “camp located at Kuligam”. The
witness accompanied others to the camp and asked for reasons
of the arrest. They were directed to visit the camp on the next
day. On the following day, on visiting the camp, they were not
allowed to see Bashir Ahmad Bhat. But, they were promised
that he would be set free. Bashir Ahmad Bhat has not been since
then.

- Ahmad Mir and Mohammad Yousuf, neighbours of the
petitioner, stated that Bashir Ahmad Bhat was arrested from his
house by security forces belonging to the 12 MLI headed by
Major S. A. Bakali and was lodged “in army camp at Kuligam”.
Despite several requests by the village community the security
forces refused to set him free. Bashir Ahmad Bhat has not been
since then.

In rebuttal, Colonel P. K. Saniyal appeared in court and produced the
surrender certificate of Bashir Ahmad Bhat. The witness stated that
on 25 November 1995 he was posted as Commanding officer of 12
MLI headquartered at Panzgam, Kuligam. Bashir Ahmad Bhat was
never arrested. The surrender certificate was issued by Major S. A.
Bakali [now deceased] under his directions. The certificate stating
that Bashir Ahmad Bhat “led to recovery of pistol by C-Company 12
Maratha” was also confirmed to be correct. Bashir Ahmad Bhat had
surrendered before the 4™ Grenadiers in September/October 1995 and
had agreed to work as a source with that unit initially and then 12
MLI. It was under the command and supervision of 12 MLI that
Bashir Ahmad Bhat led the personnel to the recovery of a pistol with
magazine and six live rounds. But, the victim was not under the
custody of the Company headed by the witness and was allowed to
move freely. Information was maintained on all surrendered and
active militants and Bashir Ahmad Bhat details may also be in these
records. But, since the witness had shifted from the relevant place in
August 1999 the record was not “in his reach”.

The enquiry report noted that “despite availing several opportunities”
the Public Prosecutor had failed to persuade the armed forces
stationed at Kuligam to provide the record referred to by alleged
Colonel P. K. Saniyal in court. The enquiry report then stated that it
is established beyond doubt that the victim enjoyed a “fiduciary
relationship” with the army personnel of 12 MLI. This relationship
was considered to be of an “un-ending nature and persons situated in
these circumstances cannot avoid to be at beck and call of the
security forces as, when and wherever so required and denial thereof
could prove disastrous for them”. The enquiry report further stated
that “this is yet another case which speaks volumes about apathy of
the state functionaries as concerned authorities have not ventured to
locate the arrested person as under law and directions of the Apex
court”. The enquiry report also gave consideration to the fact that the
record referred to by Colonel P. K. Saniyal was not produced in
court. The enquiry report therefore found that the case of the
petitioner was made out.

The enquiry report while stating that the petitioner testified does not
produce the summary of the testimony. The enquiry report is a strong
indictment of both alleged perpetrators. While admittedly it is
unclear if either of the two alleged perpetrators had actual knowledge
of the abduction of Bashir Ahmad Bhat, as persons directly in
command of the 12 MLI army, and seemingly in control of Bashir
Ahmad Bhat, the alleged perpetrators appear culpable in the
disappearance of Bashir Ahmad Bhat. But, despite the passage of 17
years there appears to have been no progress on investigations or
prosecutions. The High Court is also answerable for this delay
especially considering that it limited to merely noting that
investigations were not progressing when it chose to dismiss the
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petition. Further, the available documents do not suggest that even a
Court-Martial was conducted in this case by the army.

Case No. 26

Victim Details

1. Fazal Hussain Dar [Extra-Judicial Killing]
Occupation: Senior Inspector, Cooperative Bank, Doda
Spouse: Nazira Begum
Resident of: Malni Pranu, Bhaderwah, Doda District

2. Fareed Hussain Dar [Extra-Judicial Killing]

Son of: Fazal Hussain Dar, Nazira Begum
Resident of: Malni Pranu, Bhaderwah, Doda District

3. Mohammad Hussain Lone [Extra-Judicial Killing]
Occupation: Farmer
Spouse: Shaheena Begum
Resident of: Malni Pranu, Bhaderwah, Doda District

4. Talib Hussain Lone [Abduction]

Son of: Ghulam Nabi Lone
Resident of: Malni Pranu, Bhaderwah, Doda District

Alleged perpetrators

1. Deputy Inspector General [DIG], Kuldeep Khoda,
Udhampur-Doda Range [as of 31 May 2012 ex-Director
General of Police [DGP], Jammu and Kashmir]

2. Mohammad Ashraf, Special Police Officer [SPO] and
Village Defence Committee [VDC] Commander

3. Abdul Sattar, associate of SPO Mohammad Ashraf

4. Tariq Hussain, associate of SPO Mohammad Ashraf

Allegations in Brief

The victims were abducted on 3 January 1996. Fazal Hussain Dar,
Fareed Hussain Dar and Mohammad Hussain Lone were shot dead
but their bodies were not found. Talib Hussain Lone managed to
escape.

Case Progress

First Information Report [FIR] no. 7/1996 u/s 306 [Abetting suicide],
307 [Attempt to murder], 364 [Kidnapping/Abducting to murder],
201 [Causing disappearance of evidence/giving false information]
Ranbir Penal Code, 1989 [RPC] was filed at the Bhaderwah Police
Station on 3 January 1996. On 8 April 1996, the family of Fazal
Hussain Dar approached the National Human Rights Commission
[NHRC]. On 10 March 1997, the family of Fazal Hussain Dar
requested the Chief Minister, Jammu and Kashmir to hand over the
investigations in the case to the Central Bureau of Investigations
[CBI]. As a consequence of the matter being before the NHRC, on
24 June 1997 the then Director General of Police [DGP], Jammu and
Kashmir, Gurbachan Jagat initiated a re-investigation into the case
by the Crime Branch. On 16 January 1998, Additional
Superintendent of Police [ASP] Bachan Singh Chowdhury submitted
a progress report that indicted Kuldeep Khoda, the then Deputy
Inspector General [DIG] of Doda-Udhampur range. On 12 November
1998, ASP Shikha Goel confirmed the earlier progress report and
added that there had been tampering by the police in the case'®. On
4 December 1999, the Senior Superintendent of Police [SSP], Crime
and Railways, Jammu sent a letter to the then DGP, Jammu and
Kashmir. The letter states that the NHRC referred the matter to the

192 Indian Express, http://www.indianexpress.com/news/civilians-killed-15yr-
report-back-to-haunt-j&k-dgp/831717/0, 14 August 2011.
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DGP, Jammu and Kashmir to determine the facts of the case. During
the investigations, the Crime Branch was “deputed to Session’s
Court Bhaderwah to assess from the concerned court about the
progress of case”. Copies of the testimony before the Court were
collected and placed on the file by the Crime Branch. The witnesses
were once again summoned and individually re-examined by the
Crime Branch. The witnesses denied having any grievance in the
matter. Further, the witnesses denied having statements recorded
before the Crime Branch. Shikha Goel, ASP, Crime and Railways,
Jammu, could not “lay her hand on any concrete result regarding the
involvement of senior Police officers”. It was concluded that at the
advanced stage of the trial the Crime Branch could not re-examine
witnesses formally and it would be advisable to wait for the outcome
of the trial. Finally, it was stated that “if approved” a “comprehensive
report” may be sent to the NHRC.

On 23 December 1996, police investigations in the case led to the
filing of a chargesheet against SPO Mohammad Ashraf, Abdul Sattar
and Tarigq Hussain before the Chief Judicial Magistrate [CIM], Doda.
On 23 December 1996, the case was committed to the Sessions
Court, Bhaderwah. On 1 July 1998 charges were framed by the
Sessions Court, Bhaderwah against SPO Mohammad Ashraf, Abdul
Sattar and Tariq Hussain. Abdul Sattar and Tariq Hussain were
proceeded with u/s 512 [Record of evidence in absence of accused]
Criminal Procedure Code, 1989 [CrPC] as they were absconding. On
8 November 1999, the Sessions Court, Bhaderwah, acquitted SPO
Mohammad Ashraf, Abdul Sattar and Tariq Hussain claiming that
the witnesses in the case turned hostile.

On 14 August 2011, the Indian Express reported the case and for the
first time indicated the involvement of DGP Kuldeep Khoda in the
crime, based on the Crime Branch progress report of 16 January

1998'%,

Following the disclosure of the details of the Crime Branch progress
report of 16 January 1998, Nazira [widow of Fazal Hussain Dar] and
Shaheena [widow of Mohammad Hussain Lone] filed a petition
before the High Court [Original Writ Petition (OWP) no.
1258/2011], seeking re-opening of the case and fresh investigations
by the CBI. Further, it was stated that while the subject matter of the
petition comes under the jurisdiction of the Jammu wing of the High
Court, the case may be heard by the Srinagar wing, as lawyers in
Jammu were reluctant to take up this case of human rights violations
by higher officials. Further, high fees were demanded which the
petitioners were unable to pay. Finally, the petitioners came in
contact with the Association of Parents of Disappeared Persons
[APDP], which agreed to assist with the case. The matter was
thereby heard by the Srinagar wing of the High Court. The following
is a summary of the proceedings to date:

- On 23 September 2011, Justice Hasnain Masoodi of the High
Court of Jammu and Kashmir invited Mohammad Ishaq Qadri,
Advocate General to “assist” in the matter. No notices were
issued.

- On 30 September 2011, the Advocate General was not present.
A. M. Magray, Additional Advocate General told the court that
the Advocate General was unaware of the previous order of the
court.

- On the following date, the Advocate General appeared in court
and stated that on the following date the full record of the case,
including the proceedings at the NHRC and the entire Crime
Branch record would be provided.

- For six months the Crime Branch records were not produced but
on 16 April 2012, a transfer petition [7/2011] filed by SPO

193 Indian Express, http://www.indianexpress.com/news/civilians-killed-15yr-
report-back-to-haunt-j&k-dgp/831717/0, 14 August 2011.

alleged Perpetrators 55

Mohammad Ashraf and was admitted and the case was shifted
to Jammu.

- On 20 April 2012, the matter was listed but the concerned
advocate was unable to travel to Jammu due to the short notice
provided. An adjournment was sought through the son of Fazal
Hussain Dar.

- On 25 May 2012, the date on which the matter was listed, the
case was not taken up. On the same day, the Advocate General
placed written objections to the petition on record.

- On 29 May 2012, without a copy of the written objections being
provided to the petitioners, nor they being given an opportunity
of being heard, the petition was dismissed. As Justice Masoodi
was not in Jammu on 29 May 2012, the decision was read out in
court by the then acting Chief Justice, Virender Singh.

The case is now being referred to the Supreme Court.

On 19 April 2012, the son of Fazal Hussain Dar approached the State
Human Rights Commission [SHRC] seeking investigations by the
SHRC into the matter.

On 13 August 2012, the advocate for the complainant had sought an
opportunity to advance further arguments on 22 August 2012. While
this request was granted, no hearing was held on 22 August 2012.
Instead of providing notice for the subsequent hearing on 12
September 2012, the SHRC chose to dismiss the case.

As per publicly available information, alleged perpetrator Kuldeep
Khoda was awarded the Presidents Medal for Distinguished Service
in 1999, the Director General of Police’s Commendation Medal for
2001 and the Sher-e-Kashmir Medal for Meritorious Service in 2004.
Earlier, he had received the Police Medal for Meritorious Service in
1993.

Case Analysis

The manner in which the petition/complaint before the High Court
and SHRC were dismissed is unfortunate and requires to be closely
analysed.

Justice Hasnain Masoodi, the High Court judge hearing the case,
appears to have acted in much haste and thereby denied the
petitioners a fair hearing. The entire record of proceedings before the
High Court is an indictment of the judiciary in the instant case. As
the matter will be placed before the Supreme Court, a limited
analysis of the judgment will be carried out here.

First, Justice Masoodi chose to invite the Advocate General to
“assist” the bench instead of issuing notices, observing that this was
a sensitive case.

Second, rather than provide assistance, the Advocate General did not
initially appear before the Bench and subsequently despite agreeing
to submit the complete Crime Branch record in the case, did not do
so for eight months until the case was dismissed. The Crime Branch
record was never presented before the High Court.

Third, the Chief Justice of the High Court admitted a transfer petition
filed by SPO Mohammad Ashraf, despite him not yet being a party to
the proceedings. Further, on 16 April 2012 the Acting Chief Justice
of the High Court accepted the transfer petition, despite the Chief
Justice having earlier allowed the petition to be heard in Srinagar.
The objections filed by the petitioners were disregarded.

Fourth, the matter was listed as part-heard [perhaps to retain the case
with Justice Masoodi], was taken up within four days effectively
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precluding the petitioners counsel from appearing in the matter in
Jammu.

Fifth, the matter was adjourned to 25 May 2012 but was not taken
up. On the same day, while written objections were filed by the
Advocate General, the record of the case including the Crime Branch
reports were not submitted.

Finally, the case was dismissed, within four days, without the
petitioners being heard on the objections filed by the Advocate
General. Further, the dismissal came within a day of the Government
of Jammu and Kashmir recommendation of Kuldeep Khoda, and
three days before his retirement as DGP, Jammu and Kashmir, as the
candidate for the post of the first Chief Vigilance Commissioner
[CVC] of Jammu and Kashmir. The timing of the dismissal and his
recommendation for the post of CVC raises doubts on the judicial
process in this case. Particularly as, during the pendency of the case
in the High Court, Kuldeep Khoda retained his position as the DGP
of the State.

The judgment of 29 May 2012 is itself marred by faulty judicial
reasoning and a failure to appreciate the facts of the case, and
unfortunately, a failure to even appreciate the facts of the
proceedings before it. For example, no mention is made of the fact
that the Advocate General was ordered to provide the complete
record of the cases. Further, Justice Masoodi appears to have
disregarded a crucial legal question in the case. It was the obligation
of the police and prosecuting authorities, whether the Crime Branch,
the investigating authority that prepared the chargesheet or the Chief
Prosecuting Officer, to bring the fact of the parallel investigations
carried out by the Crime Branch to the attention of the Sessions
Court, Bhaderwah. The first progress report of the Crime Branch was
completed before the charges were framed by the Sessions Court,
Bhaderwah. By not doing so, the Sessions Court, Bhaderwah was
allowed to proceed to trial in a case where relevant incriminating
evidence against the alleged perpetrators was collected in a parallel
investigation. The Crime Branch investigations should have been the
only basis for the trial as the parallel investigation ordered by the
NHRC, the reasoning for which was endorsed by the then DGP,
Jammu and Kashmir, was to address the concerns of the families of
the victims.

The fear faced by the witnesses before the trial court was wrongly
considered by Justice Masoodi. Justice Masoodi disregarded the fear
of the petitioners and other witnesses [which did lead to witnesses
turning hostile before the trial court] and instead stated that they did
not complain of any coercion, undue influence and intimidation
before or during the trial. It is only logical that a fearful witness,
having little trust in a police agency, would not reveal any
intimidation being faced.

Justice Masoodi callously observed that the families of the victim
failed to appeal the trial court verdict for 11 years but failed to make
a similar observation on the Government of Jammu and Kashmir
which should have filed an appeal.

In addition the points noted above, Justice Masoodi has also wrongly
interpreted the progress report of 16 January 1998 by the Crime
Branch. Below is a summary of the crucial evidence in the case that
strongly indicts the alleged perpetrators of the crime, particularly
Kuldeep Khoda:

- Nazira, wife of Fazal Hussain Dar and mother of Fareed
Hussain Dar, testified that on 3 January 1996, at about 9:20 pm,
three or four masked men abducted her husband and son.
During the trial court proceedings, Nazira was considered to
have turned hostile as she in an earlier statement to the police
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had specifically identified SPO Mohammad Ashraf, whereas in
court she did not. But, her statement on the point has been
consistent before the Crime Branch and the trial court. While
this contradiction does raise some questions, a proper,
independent investigation might well provide the necessary
answers.

Talib Hussain, testified that on 3 January 1996, at about 9:30
pm, he and Mohammad Hussain Lone, were working when
unidentified persons abducted them and put them in a vehicle.
Subsequently, some more persons were brought and put in the
vehicle. They were taken to the Chenab River at some unknown
place. When he was taken to the bank of the river, he was
pushed into the river but he managed to hold on to a stone and
survive. He then heard gunshots nearby. The witness managed
to escape and subsequently he found out that SPO Mohammad
Ashraf and his associates were responsible for the abduction and
the killing of the other three victims.

Shadi Lal, driver of the police vehicle that was used during the
commission of the crime, stated that he knew SPO Mohammad
Ashraf as someone who was close to the police.

On 1 January 1996, in the evening, he accompanied SPO
Mohammad Ashraf, Abdul Sattar and Tariq Hussain from Doda
to Batote, to hand over some store articles to Kuldeep Khoda.
Following this, SPO Mohammad Ashraf met with Kuldeep
Khoda for about an hour at his residence. Subsequently, they
returned to Ramban and spent a night there.

On 2 January 1996, they went back to Batote. SPO Mohammad
Ashraf once again met Kuldeep Khoda. The witness also met
alleged perpetrator no.1 and told him that he needed to go to
Doda and requested that the others be therefore provided a
different vehicle. DIG Kuldeep Khoda did not accept this and
asked the witness to continue with the group till 4 January 1996.
On the same day, the group went to Doda and on the way they
picked up two persons unknown to him. Further, at Police Post
Assar, SPO Mohammad Ashraf and the two persons unknown
to him procured arms and ammunitions and reached Doda on
the evening of 2 January 1996.

On 3 January 1996, the group proceeded to Bhaderwah and
reached by the evening. Then after some work was conducted
they proceeded back to Doda. When they reached Pranu at
about 9:00 pm, SPO Mohammad Ashraf asked the witness to
stop the vehicle. After some time, one person was brought into
the vehicle. Subsequently, three more persons were brought into
the wvehicle. SPO Mohammad Ashraf along with his two
associates and PSO’s boarded the vehicle and asked the witness
to proceed towards Doda.

On reaching Pul Doda, SPO Mohammad Ashraf asked the
witness to proceed towards Thatri as he had to perform some
important work. Accordingly the party proceeded towards
Thatri. When they reached near Prem Nagar, SPO Mohammad
Ashraf stopped the vehicle and got down along with the
civilians and his associates and asked the witness and PSO’s to
remain there on the road till he returned back and did not allow
them to accompany him. The witness and PSO’s remained on
the roadside waiting. After half an hour of their departure the
witness heard the sound of gun shots from the Chenab river
side. SPO Mohammad Ashraf and his associates then came to
the vehicle after about one hour but none of the civilians were
along with them. They then proceeded and got down at the
Kishtwar Police Station. The witness went to his residence for
the night.
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On 4 January 1996, SPO Mohammad Ashraf wanted to proceed
to Batote and meet with Kuldeep Khoda. On reaching Batote,
SPO Mohammad Ashraf went to DIG Kuldeep Khoda’s
residence and met with him. The witness then himself met
Kuldeep Khoda and apprised him about the whole story and
informed him that SPO Mohammad Ashraf and his associates
had abducted civilians and then murdered them near Thatri and
their dead bodies were thrown in the Chenab river. The witness
further stated that DIG Kuldeep Khoda ordered the witness to
produce SPO Mohammad Ashraf and his associates to SSP,
Doda [Javed Makhdoomi] on 5 January 1996.

On reaching Doda, SPO Mohammad Ashraf went to meet SSP
Doda and he was directed to remain present in District Police
Line Doda and ordered him not to move outside and also keep
the vehicle in District Police Line Doda. The witness later on
himself appeared before the SSP, Doda and told him about
lifting of the civilians by SPO Mohammad Ashraf and his
associates and then subsequent killings.

- Baldev Raj, deputed as a PSO to SPO Mohammad Ashraf,
stated that on 1 January 1996, he went towards Batote with
Shadi Lal [driver], another PSO Somnath and SPO Mohammad
Ashraf. On reaching Batote, SPO Mohammad Ashraf went to
meet DIG Kuldeep Khoda. They then proceeded to Ramban.

On 2 January 1996 they proceeded to Batote where a police
vehicle carrying arms and ammunition from Ramban also
reached Batote and was produced before Kuldeep Khoda, who
inspected it. SPO Mohammad Ashraf once again met DIG
Kuldeep Khoda and the vehicle carrying the arms and
ammunition was then dispatched for Assar village. The group
then proceeded to Doda, along with two persons unknown to the
witness but known to SPO Mohammad Ashraf. On reaching
Assar village, SPO Mohammad Ashraf and his associates went
to the Police Post Assar where they were provided arms and
ammunition. They then proceeded to Doda.

On 3 January 1996, the group left Doda and reached Bhaderwah
by the evening and then onwards to Parnu. On the way to Parnu
SPO Mohammad Ashraf stopped the vehicle and brought two
persons, one of whom was placed in the vehicle and the other
was taken back. Subsequently, three more persons were brought
and put in the vehicle. On reaching Pul Doda, SPO Mohammad
Ashraf asked the driver to turn the vehicle towards Thatri. On
reaching Thatri the vehicle was asked to be stopped by SPO
Mohammad Ashraf where he along with his associates got down
and took the civilians along with them. SPO Mohammad Ashraf
asked the PSO’s and driver to remain present in the vehicle.
After half an hour the witness heard gunshots from the Chenab
river. After one hour SPO Mohammad Ashraf and his associates
returned. The civilians were no longer with them. The party
then left for Kishtwar.

On 4 January 1996 they went from Kishtwar to Batote. On
reaching Batote, SPO Mohammad Ashraf met with Kuldeep
Khoda. Following this meeting, the driver Shadi Lal also met
with DIG Kuldeep Khoda. Following this meeting, SPO
Mohammad Ashraf once again met DIG Kuldeep Khoda. They
then proceeded to Doda where SPO Mohammad Ashraf and his
associates went to Police Post Assar where everyone except
SPO Mohammad Ashraf deposited their arms.

The above summary of evidence strongly points to the involvement
of DIG Kuldeep Khoda in planning and executing the crime,
notwithstanding some of the minor contradictions that do exist in the
testimony. The evidence suggests a close proximity between Kuldeep
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Khoda and SPO Mohammad Ashraf. Further, DIG Kuldeep Khoda
appears to be a key player at various points in the operation that
resulted in the killing of the three persons — from meeting with SPO
Mohammad Ashraf prior to the Kkillings, inspecting arms, and
meeting with SPO Mohammad Ashraf after the killings. What is
atleast certain from the above evidence is that the role of DIG
Kuldeep Khoda cannot be conclusively ruled out. Further, it is
unlikely that he would not have known of the reasons and purpose
behind the crime.

The proceedings before the NHRC may also be considered. On 4
April 2000, the NHRC closed the matter on the basis that a
chargesheet had been filed. But, on 19 June 1997, the NHRC noted
that the investigations in the case were not satisfactory, and that the
then DGP agreed with the NHRC opinion. It was also noted that the
DGP would ensure an impartial, effective and expeditious further
investigation with the leave of the Court before which the matter was
pending. The results of such investigations were to be placed before
the Commission. This clearly is a reference to the alternate Crime
Branch investigations that were carried out but it appears that the
NHRC was never appraised of the Crime Branch investigations and
in fact on 4 April 2000 the NHRC does not appear to have any
knowledge of the fact that the trial had also been completed. Based
on the available record it is clear that the DGP, Jammu and Kashmir
despite admitting that the police investigations were not satisfactory
still proceeded with their own investigations for trial without
factoring in the Crime Branch investigations eventually resulting in
the acquittal. Therefore, the Crime Branch investigations were
suppressed before the Sessions Court, Bhaderwah, NHRC and the
High Court.

The crux of the case of the complainant before the SHRC was that
the parallel Crime Branch investigation ordered into the case that
implicated Kuldeep Khoda was never considered by the Trial Court,
the NHRC or the High Court.

The SHRC was the first forum to have the opportunity to consider
the Crime Branch investigations. The SHRC had a unique
opportunity to critically study the Crime Branch investigations but
instead chose to mechanically understand the import of these
documents.

Despite an order from the SHRC to provide the final Crime Branch
report, a so called “final” report of 4 December 1999 was provided.
This was not a final or comprehensive report and did not provide
cogent reasons to negate the earlier findings implicating Kuldeep
Khoda. More crucially, this report was written when the accused
Kuldeep Khoda was the Inspector General, Crime Branch. Therefore,
the SHRC chose to rely on a document whose contents were directly
under the control of an accused.

In light of the above, and considering the circumstances and time in
which the trial was conducted, where it is likely that witnesses would
feel great fear, the instant case should be re-investigated and if
necessary, re-tried.

Case No. 27

Victim Details

Jaleel Andrabi [Abduction, Wrongful Confinement, Torture and
Extra-Judicial Killing]

Age: 36

Occupation: Human Rights Lawyer

Spouse: Rifat Andrabi

Resident of: Peer Bagh, Budgam District
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Alleged Perpetrators

1. Major Avtar Singh, 103" Battalion Territorial Army
2. Sikandar Ganai, Government backed militant [Ikhwan]

Allegations in Brief

On 8 March 1996, Jaleel Andrabi was travelling in a Maruti car
along with his wife, Rifat Andrabi. The car was stopped near
Parraypora by a military contingent headed by a Major and
accompanied by Ikhwan. The victim was abducted.

The victim had been under constant surveillance due to his work as a
human rights lawyer. On 29 February 1996, he had taken
photographs of Ikhwan and others who were keeping him under
surveillance. One of the Ikhwan identified was Sikandar Ganai.

Following his abduction, his family approached the Jammu and
Kashmir Police but no action was taken.

On 27 March 1996, the dead body of the victim was recovered from
the Jhelum river. The body bore torture marks.

Case Progress

On 9 March 1996, one day after the abduction of the victim, the
Jammu and Kashmir Bar Association filed a petition [habeas corpus
petition, HCP 32/1996] before the High Court of Jammu and

Kashmir'®. The army denied the arrest of the victim.

On 14 March 1996, FIR no.139/1996 u/s 364
[Kidnapping/Abducting to murder] and [Kidnapping/Abducting with
intent to secretly and wrongfully confine] Ranbir Penal Code, 1989

[RPC] was filed at the Saddar Police Station™®.

On 18 March 1996, a Special Investigation Team [SIT] was formed
under the orders of the High Court to investigate the case. The High
Court sought to monitor the investigations of the SIT. During the
investigations, the dead bodies of Sikandar Ganai and his five
associates were recovered. Therefore, crucial evidence in the case
was destroyed. The SIT also retrieved the photographs taken by
Jaleel Andrabi of persons involved in his surveillance. They were
identified as Mohammad Abdul Shah, Nazir Ahmad [Operational
names: Khalid, Bachpan] and Mohammad Muzaffar Sheikh.

In August 1996, Mohammad Ashraf Khan [Operational names Umar
/ Bhai Jan], son of Habibullah Khan, a Government backed militant
[Ikhwan] and an associate of Major Avtar Singh, was arrested. He
gave a section 164 [Power to record statements and confessions]
Criminal Procedure Code, 1989 [CrPC] statement. In this statement it
was recorded that in March 1996, Major Avtar Singh and lkhwan
Sikandar Ganai brought a person to the camp. Six other persons were
present at this point: Sultan, Balbir Singh, Doctor Vaid, Mushtaq and
Hyder. An argument ensued between Major Avtar Singh and the
person abducted and he was then beaten and confined in a room.
Mohammad Ashraf Khan was informed that the person abducted was
Jaleel Andrabi. On the same evening, Mohammad Ashraf Khan
heard cried from the room where Jaleel Andrabi was confined.
Subsequently, he saw army personnel loading a gunny bag into a
truck and leaving the camp. Major Avtar Singh subsequently

104 Information on the petition number was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 16 February 2012.
Information was provided.

1% Information on this FIR was sought through RTI on 5 May 2012. No
information was provided.
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informed Mohammad Ashraf Khan that he had committed a mistake
by killing Jaleel Andrabi.

On 10 April 1997, the High Court was informed that Major Avtar
Singh was being considered an accused in the case. Further, that the
SIT had tried to apprehend him but had been unable to do so. The
Union of India represented that Major Avtar Singh had been
removed from service on 7 November 1996. The High Court sought
further attempts to apprehend Major Avtar Singh and sought to
verify whether he in fact had been removed from service.

On 13 August 2001, the High Court was informed that a chargesheet
had been filed against Major Avtar Singh before the trial court. The
army had sought before the trial court that the case be referred for an
army court-martial. No decision had been taken by the trial court.

On 22 November 2004, the High Court dismissed the petition as
proceedings had been initiated for the production of a chargesheet in
the case.

On 26 December 2000, a chargesheet was filed in the court of the
Chief Judicial Magistrate [CIM], Srinagar against Major Avtar
Singh. The family of the victim contended that the chargesheet was
incomplete and further persons could be implicated. The CJM court
rejected this contention.

The Ministry of Defence, in its affidavit before the High Court in
2009 on sanctions for prosecution under the Armed Forces (Jammu
and Kashmir) Special Powers Act, 1990 [AFSPA], appears to state in
relation to this case that the file had been received in June 2007. But,
while the FIR no. is correct, the police station is listed as Baramulla
and the victim as Imtiyaz Ahmad Wani. The Government of Jammu
and Kashmir, in response to a RTI on sanctions for prosecutions
under AFSPA, stated on 6 September 2011, in relation to this case
that sanction had been sought on 15 July 2003, but refers to the FIR
no. as 29/1997.

Various attempts were made to extradite Major Avtar Singh from
Canada, and then the United States, where he had fled after being
allowed to acquire a passport. On 9 June 2012, at around 6:30 am
California time, Major Avtar Singh called police authorities in the
city in which he was residing and informed them that he had killed
members of his family and was going to kill himself. Subsequently,
the dead bodies of Major Avtar Singh and his family were found by
the police authorities at Major Avtar Singh’s residence.

Case Analysis

The processes of justice, from the delay of granting of sanction for
prosecutiuon under AFSPA to the manner in which Major Avtar
Singh was allowed to acquire a passport and evade extradition, have
assisted in his absolute impunity. With the recent death of Major
Avtar Singh, it has been ensured that no justice, by the rule of law,
will ever be meted out to him.

The absolute non-seriousness on the part of the State is evident even
from the manner in which the sanction for prosecution documents
refer to this case. There appears to be no absolute clarity on the status
of sanction for this specific case. By allowing Major Avtar Singh to
carry out the killing of Jaleel Andrabi and evade justice, other crimes
of co-perpetrators and innocent persons, including the recent killing
of his own family members, has been facilitated.

The death of Major Avtar, and the brutal killing of his family
members, is an indictment of the Indian State. Over sixteen years,
Major Avtar Singh has been allowed to leave the country, avoid
extradition proceedings and run a business.
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The Indian State has effectively allowed for Major Avtar Singh to
escape the rule of law, and in the process further innocent lives have
been lost. A fair and impartial trial of Major Avtar Singh could have
led to the unearthing of the truth behind the various Killings,
including perhaps the involvement of the highest levels of
military/civilian authority.

Case No. 28

Victim Details

Shabir Hussain Bhat [Abduction and Enforced Disappearance]
Son of: Ghulam Mohammad Bhat
Resident of: Chattabal Mohalla, Patlipora Payeen, Srinagar

Alleged perpetrators

1. Commandant [Commanding Officer] S. Raman Thakur
[also referred to as “Thakar”], 2™ Battalion Garhwal Rifles
/ 121% Battalion Garhwal Rifles / 121* Battalion Territorial
Army [all three units are referred to in the documentation],
Army, Camp Sharifabad

Allegations in Brief

On 27 Adpril 1996 Shabir Hussain Bhat was picked up by personnel
of the 2" Battalion Garhwal Rifles / 121% Battalion Garhwal Rifles /
121% Battalion Territorial Army [all three units are referred to in the
documentation] Sharifabad from his residence during a search
operation and he has disappeared since.

The personnel responsible for the abduction were under the
command of Commandant S. Raman Thakar.

Case Progress

First Information Report [FIR] no. 255/1996 wu/s 364
[Kidnapping/Abducting to murder] Ranbir Penal Code, 1989 [RPC]
was filed at the Parimpora Police Station on 26 November 1996%.
The 7 August 2012 communication of the Jammu and Kashmir
Police states that this case is under investigation. The FIR refers to
the abduction being carried out by the 121 Battalion Territorial
Army. Further, it is stated that the victim was picked up from the
house of one Salaam Gosami at Boat Colony, Bemina, Srinagar.

The family of Shabir Hussain Bhat filed a petition before the High
Court of Jammu and Kashmir [habeas corpus petition, Section 491-A
Criminal Procedure Code, 1989 (CrPC) 152/1996]'”. An affidavit
was filed on behalf of Commandant S. R. Thakar which stated that
Commandant S. R. Thakar did not arrest Shabir Hussain Bhat, and
neither was he required by the unit at the relevant time. The
investigation agency produced the case diaries which reveal that
Commandant S. R. Thakar was a Captain at the relevant time and
had abducted Shabir Hussain Bhat. The complainant had identified
Commandant S. R. Thakar in the FIR, but the investigations were
ongoing. On 24 June 1997 the High Court transferred the case file to
the Chief Judicial Magistrate [CIM], Srinagar to monitor the
investigations. The final order of the CIM, Srinagar was issued on 18

1% Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 2 July 2012. By communication dated 7
August 2012 from the Jammu and Kashmir Police a copy of the FIR was
provided.

97 Information on the petition number was sought through RTI on 2 July
2012. Information was provided.
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March 2002. Based on this order, the High Court dismissed the
petition on 30 April 2002.

Case Analysis

The only document available on record for the purpose of analysis is
the CJM, Srinagar order of 18 March 2002.

The order begins by noting that a chargesheet had been filed against
Commandant S. R. Thakar u/s 364 [Kidnapping/Abducting to
murder], 302 [Murder], 201[Causing disappearance  of
evidence/giving false information] Ranbir Penal Code, 1989 [RPC].
Based on this, the order concluded that there was nothing further to
monitor. A few references in the order may be considered:

- The order refers on occasion to the arrest of Shabir Hussain
Bhat being on 26 June 1996, while initially noting that the arrest
was in fact on 27 April 1996.

- On 14 March 2002 a statement of the Station House Officer
[SHO] Parimpora Police Station was recorded. In addition to a
chargesheet had been filed, it was stated that the case was
required to be forwarded to Senior Superintendent of Police
[SSP], Srinagar for obtaining the sanction for prosecution, under
the Armed Forces (Jammu and Kashmir) Special Powers Act,
1990 [AFSPA] from the competent authority.

- The statements of witnesses recorded under Section 161
[Examination of witnesses by police] Criminal Procedure Code,
1989 [CrPC] confirm the abduction of Shabir Hussain Bhat by
Commandant S. R. Thakar.

- Commandant S. R. Thakar is “reported to have been cashiered
from the army and his arrest at no point of time has been made
by the Investigating Agency during the course of investigation.”

As the chargesheet filed against Commandant S. R. Thakar is not
with the IPTK, the order and the relevant parts referred to above,
serve as a useful indicator of the indictment against Commandant S.
R. Thakar.

This case serves as another example of the delays in investigation
and the ineffectiveness of the CJM, Srinagar in meaningfully
monitoring the investigations. Despite the statement of the SHO
Parimpora Police Station of 14 March 2002 that the case was
forwarded to the SSP, Srinagar office for obtaining sanction, it
requires to be investigated on whose direction for ten years the
Jammu and Kashmir Government has not sent this case for obtaining
sanction for prosecution under AFSPA as evidenced by the official
documents available. Further, the Jammu and Kashmir Police
contradictorily suggests that the case continues to be under
investigation. It needs to therefore be ascertained whether any
prosecution has taken place following the filing of a chargesheet.
Further, it needs to be ascertained why the FIR in the case was filed
seven months after the incident. Finally, the available documents do
not suggest that even a Court-Martial was conducted in this case by
the army.

Case No. 29

Victim Details

Mohammad Akbar Rather [Abduction and Enforced Disappearance]
Age: 28

Occupation: College student

Son of: Mohammad Subhan Rather

Spouse: Muneera

Resident of: Palhalan, Pattan, Baramulla District.
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Alleged Perpetrators

1.  Major S. S. Sinah [Operational name: Liyakat Ali Khan], 8
Raj Rifles, Army, Camp Palhalan, Pattan, Baramulla
District

2. Aziz Rather, Government backed militant [Ikhwan]

Allegations in Brief

The family of Mohammad Akbar Rathar states that on 28 November
1996, around 7:30 pm, Mohammad Akbar Rather was picked up by
the 8 Raj Rifles and specifically Major S.S.Sinah during search
operations at his residence. Mohammad Akbar Rather’s family stated
that following his abduction and detention he was not given medical
care despite suffering from various ailments, including a urinary tract
infection. The family also claimed that the victim was not a member
of any banned organization, nor had helped any militant group in the
commission of an offence. The family of the victim visited the
Palhalan Camp, and met with Major S.S.Sinah on numerous
occasions. The first occasion was at 10:00 pm on the evening of the
arrest. They were informed that the victim would be released, but he
was not released. The father of the victim also states that after about
twenty days of Mohammad Akbar Rather’s disappearance, a local
Ikhwan named Aziz Rathar promised to assist in getting the victim
released. But, he said that the father would need to prepare a feast for
Major S.S.Sinah for the release of his son. The father of the victim
states that he prepared a feast, a party was held at the house of Aziz
Rathar, and Major S.S.Sinah was present at this party, but the victim
was never released.

Case Progress

A First Information Report [FIR] no. 277/2000 was filed u/s 364
[Kidnapping/Abducting to murder] Ranbir Penal Code, 1989 [RPC]
at the Pattan Police Station. Earlier, a Daily Diary report at the Pattan
Police Station, entered on 14 December 1996, records that
Mohammad Subhan Rather [father of the victim] informed them that
his son had been arrested on 28 November 1996 at 7:30 pm. The
entry also states that a “Major of Indian Army had stated to the
plaintiff that his son has managed to escape during the night period
of 30 Nov1%,.

The family of the victim filed a petition before the High Court of
Jammu and Kashmir [Section 491 Criminal Procedure Code, 1989
(CrPC) petition no. 33/1997, a habaes corpus petition]. A final
decision was delivered on 31 October 2000 based on an enquiry
conducted by the Sessions Judge, Baramulla, implicating the army in
the abduction of the victim. The judicial enquiry also named Major
Sinah. The High Court ordered that a case be registered and the truth
be ascertained within six months.

On 6 June 2000 the State Human Rights Commission [SHRC], which
was approached by the family of the victim, found the involvement
of the army in the custodial disappearance of Mohammad Akbar
Rather and recommended ex-gratia government relief of Rs.
2,00,000.

The wife of the Mohammad Akbar Rather filed another petition
before the High Court [Original Writ Petition (OWP) 312/2009] for
implementation of the SHRC recommendations on ex-gratia
government relief. But so far this relief has not been given to the
family of the victim.

1% Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.
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Information on the petition numbers was sought through the Jammu
and Kashmir Right to Information Act, 2009 [RTI] on 2 July 2012.
No information was provided.

Further, an enquiry was also conducted under the chairmanship of
the Additional District Magistrate, Baramulla.

The family of the victim also gave a statement to the IPTK on 24
December 2011.

Case Analysis

As a preliminary point, the unit of the army implicated by the family
needs to be considered. The father of the victim in the statement to
the IPTK, maintains that the unit was the 8" Battalion Raj Rifles.
But, in the petitions filed before the High Court and before the
SHRC, reference is made to the “8" Field regiment”. The father of
the victim maintains that this may have been an inadvertent mistake,
but that the family of the victim was always certain that it was the 8"
Battalion Raj Rifles.

The SHRC, on 6 June 2000, based on a report by the Senior
Superintendent of Police [SSP], Baramulla of 9 May 2000,
implicated the army in the abduction and disappearance of
Mohammad Akbar Rather and stated the following: “...investigation
conducted which points towards the Army, 8" Field Regiment, who
have not released the son of the Complainant nor given any clue
about him, but the fact is established regarding disappearance of the
Complainant’s Son under the custody of Army who have not
accounted for. The Complainant’s son is certified not involved in any
subversive activity, rather militancy related affair, but has
disappeared under their custody”.

The inquiry conducted by the Sessions Judge, Baramulla, on the
orders of the High Court, was concluded on 4 September1998. The
inquiry begins by noting that the 8" Battalion Raj Rifles, despite
being given notice, did not participate in the inquiry. The inquiry
then proceeded to record the testimony of five witnesses. The
following is the relevant evidence brought on record:

- Witness Kamal ud-Din, Lambardar [Numberdar, de facto
revenue authority in the village], stated that following the
Akbar’s arrest in November 1996, he saw the victim at the
Raj Rifles army camp at Palhallan, Pattan. The witness
testified that Major Sinah told him that the victim would be
released provided he handed over a pistol. The witness
than spoke to the victim and asked him to hand over the
pistol. The victim denied having any pistol with him. The
witness than stated that the army spread a rumour in the
camp that the victim had escaped on 28 November 1996.

- Witness Abdul Gaffar Kochey [his relation to the victim or
his position in general is not mentioned] stated that Akbar
was not involved in any militancy activities. He testified
that the victim was arrested on 28 November 1996 by the
Raj Rifles at Palhallan, Pattan. The witness stated that
Major Sinah permitted them to meet the victim in the camp
in the evening of 28 November 1996. Major Sinah said that
had Akbar handed over the pistol he would have been
released. The victim denied having a pistol. The victim has
not been seen thereafter.

- Witness Ghulam Mohi-ud-Din stated that in the evening of
28 November 1996 he was in the house of the victim. The
army surrounded the house and Major Sinah was the
officer who then took away Akbar.

IPTK/APDP



- Witness Mohammad Subhan Rather, father of Akbar,
testified that on 28 November 1996, Major Sinah took
away my son and since then he has not been seen.

Before considering the conclusions of the Sessions Judge, a few
comments may be made on the above testimony:

- Witness Kamal-ud-Din’s testimony confirmed the arrest of
Mohammad Akbar by the 8" Battalion Raj Rifles and
Major Sinah. The witness is unclear on the specific date of
the arrest [“November 1996”] and this might explain his
placing the alleged escape of the victim on the 28
November 1996. The family of the victim places it on 30
November 1996, based on rumours they claimed were
spread by the army.

- Witness Abdul Gaffar Kochey’s testimony strongly
corroborates the above testimony. Further, his testimony
also corroborates the family account of Mohammad Akbar
that they met with the victim on the evening of his arrest.

- Witness Ghulam Mohi-ud-Din’s testimony is crucial as it
corroborates Akbar’s family version of events at their
house on 28 November 1996, and implicates the Major
Sinah in the arrest of the victim.

No evidence was brought in rebuttal by the respondents before the
inquiry. The Sessions Judge, based on the above testimony
confirmed the role of Major Sinah in the arrest of the victim and
stated that “it is therefore established that 8™ Battalion of Raj Rifles
which was camped at Palhallan Pattan in November 1996 has
arrested the said Mohammad Akbar Rather and it is the 8" Battalion
Raj Rifles which has to account for his disappearance.”

Therefore, in the instant case, the role of the army is clear. The
specific officer involved is also clearly indicted by the inquiry.

What is unfortunate therefore is that thirteen years following this
inquiry, it appears no legal action has been taken against Major Sinah
despite the High Court order that the investigations were to be
completed in six months.

The available documents do not suggest that even a Court-Martial
was conducted in this case by the army. A barely legible letter dated
22 June 2009 from the Station House Officer [SHO], Pattan Police
Station, to the Sub-Divisional Police Officer, Pattan, is also
available. This letter appears to state that investigations confirmed
the arrest of the victim by the army, camped at Palhallan, on 28
November 1996.

Further, there appears to be a reference to Major Sinah as being the
in-charge of the camp, but the copy of the letter available, being
illegible, makes it difficult to be definite. The letter then goes on to
state that the army was not cooperating with the investigation, which
was therefore closed by declaring the perpetrators as untraced in
2005 but then reopened once again and is ongoing.

Case No. 30

Victim Details

1. Mushtag Ahmad Dar Enforced
Disappearance]
Age: 25
Occupation: Labourer
Son of: Azizi, Ghulam Mohammad Dar [deceased]
Resident of: Tengpora, Bemina, Srinagar

[Abduction and
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2. Mushtag Ahmad Khan and Enforced
Disappearance]

Age: 25

Occupation: Daily Wager in Forest Department

Son of: Muhammad Sultan Khan [deceased]

Resident of: Tengpora, Bypass, Batamaloo, Srinagar

[Abduction

Alleged Perpetrators

1. Commandant [Commanding Officer] S. K. Malik, 20
Grenadiers, Army, Camp Boat Colony, Bemina, Srinagar

2. Major Vishu Jeet Singh / Major Vishwajeet Singh, 20
Grenadiers, Army, Camp Boat Colony, Bemina, Srinagar

3. Naib Subedar, Nazahar Mohammad, 20 Grenadiers, Army,
Camp Boat Colony, Bemina, Srinagar

Allegations in Brief

On the intervening night of 13 and 14 April 1997, around midnight,
Mushtag Ahmad Dar was picked up by the personnel of the 20
Grenadiers camped at Boat Colony, Bemina, Srinagar. While the
other members of the family were locked in one room, Mushtaq
Ahmad Dar was tortured and then taken away. The next morning,
Mushtaq Ahmad Dar’s mother approached the concerned camp, the
personnel of which admitted that they had picked him up and that he
would be released shortly. But, subsequently they denied that
Mushtag Ahmad Dar was with them. A person named Nazahar
Mohammad, Naib Subedar, demanded Rs. 20,000 from the Dar’s
family for his release. He subsequently returned the money to the
family. Mushtaq Ahmad Dar consequently disappeared in Army
custody.

Another victim namely Mushtag Ahmad Khan of the same locality
was also picked up by the same personnel around the same time. He
too was tortured in a separate room in his residence before being
taken away. The family of Mushtag Ahmad Khan met with Nazahar
Mohammad, Naib Subedar, and an officer named “Malik” of the 20
Grenadiers, but he was not released. Khan subsequently disappeared
in Army custody.

Case Progress

Mushtaq Ahmad Dar’s family filed a petition before the High Court
of Jammu and Kashmir [HCP 77/1999, a habaes corpus petition]
seeking production of the victim, a judicial enquiry, prosecution of
the 20 Grenadiers, and compensation of Rs.10,00,000. The
respondents, Union of India and the Commandant, 20 Grenadiers
denied any operation was conducted on 13 April 1997 and denied the
arrest of the victim. On 2 May 2000 the High Court ordered an
enquiry into the incident by the Court of Additional Sessions Judge,
Srinagar. Further, on 2 April 2009, based on a High Court directive
of 28 October 2003, a First Information Report [FIR] no. 66/2009 u/s
364 [Kidnapping/Abducting to murder] Ranbir Penal Code, 1989
[RPC] was registered at the Parimpora Police Station. The report by
the Court of Additional Sessions Judge, Srinagar, was submitted on
18 July 2002 and indicts the 20 Grenadiers and confirms the
abduction but does not specifically name any perpetrators. While the
State of Jammu and Kashmir and Director General of Police [DGP],
Jammu and Kashmir appeared through counsel on some occasions,
the Union of India and the Commandant, 20 Grenadiers made no
appearance. On 25 March 2011 the High Court ordered prosecution
on the FIR, confirmed that Dar was abducted by the 20 Grenadiers,
and ordered compensation of Rs. 10,00,000. On the non-
implementation of this decision, the family of the victim filed a
contempt petition [n0.4/2011]. On 1 May 2012, the 25 March 2011
order was upheld by the High Court subject to any subsequent
directions passed on a Letter Patent Appeal [LPA] filed by the
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respondents against the 25 March 2011 order. In June 2012, the
earlier order on compensation was upheld'®. A last opportunity to
the Ministry of Defence to make the payment was made by the
Division Bench of the High Court on 24 July 2012™°. Reportedly,
the LPA was dismissed and Rs.10,90,000, including interest, was

paid by the Defence Secretary®!®.

Information on the petition number [HCP 77/1999] was sought
through the Jammu and Kashmir Right to Information Act, 2009
[RTI] on 16 February 2012. Information was provided. Information
on the contempt petition was sought through RTI on 2 July 2012.
Information was provided.

Mushtaq Ahmad Khan’s family filed a petition before the High Court
[habeas corpus petition, Section 491 Criminal Procedure Code, 1989
(CrPC) petition n0.15/1999]. Based on the High Court order of 7
November 2000, FIR no.2/2001 u/s 364 [Kidnapping / Abducting to
murder] Ranbir Penal Code, 1989 [RPC] was filed at the Batamaloo
Police Station. The family of Mushtag Ahmad Khan also approached
the State Human Rights Commission [SHRC] which recommended
ex-gratia government relief of Rs. 1,00,000 on 2 June 2000 and the
same was received by the family. Information on the petition number
was sought through RTI on 2 July 2012. No information was
provided.

Information on both the above listed FIR’s was sought through RTI
on 5 May 2012. By communication dated 2 June 2012 from the
Jammu and Kashmir Police, information relating to FIR no. 66/2009
was provided stating that the case was still under investigation. A
copy of FIR no.2/2001 was also provided. Further, in response to a
statement by the Government of Jammu and Kashmir on 5 March
2012 that over the last three years, 444 FIRs had been filed against
the armed forces and the police, a RTI was filed seeking information
on these cases. On 2 June 2012 information was provided on FIR
n0.66/2009 that the case was under investigation.

The family of Mushtag Ahmad Dar also gave a statement to the
IPTK on 24 November 2011 and the family of Mushtag Ahmad
Khan also gave an unsigned statement to the IPTK on 27 February
2012.

Case Analysis

In addition to the account of the family of Mushtag Ahmad Dar, the
enquiry report of 18 July 2002 of the Court of Additional Sessions
Judge, Srinagar is presently the only account that may be considered
in a case where an FIR was registered, on the intervention of the
court, approximately twelve years following the abduction of the
victim, and six years after the court ordered the filing of the FIR.
Unfortunately, not much information [besides the account of the
family] exists in the case of Mushtag Ahmad Khan. But, as both
cases are closely related, the below analysis would serve as an
indictment for the alleged perpetrators in both cases.

The enquiry report found that it was “clearly established” that the
victim was “lifted” by the 20 Grenadiers camped at Boatman Colony,
Bemina and was in their custody. Further that as of the date of the
enquiry report the whereabouts of the victim was unknown. The

1% Greater Kashmir, http://www.greaterkashmir.com/news/2012/Jun/13/hc-
directs-defence-secretary-to-compensate-victim-s-mother-67.asp, 12 June
2012.

10 Kashmir Reader, http://kashmirreader.com/07252012-ND-custodial-
disappearance-1995.aspx, 25 July 2012.

11 Kashmir Reader, http://kashmirreader.com/10122012-ND-finally-defence-
ministry-pays-rs-10-9-lakh-to-disappeared-man%E2%80%99s-kin-5535.aspx,
12 October 2012.
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enquiry report continues to state that “specifically liability could not
be fixed because it is not known as to which of the Army personnel
had lifted Mushtag Ahmad Dar, though 20 Grenadiers is responsible
for having lifted Mushtaq Ahmad Dar”. The enquiry report bases this
conclusion on the witness testimony heard, but it is unfortunate that
the enquiry report does not confirm certain other details.

Witness Haji Abdul Rashid Dar states that he contacted
Commanding Officer S. K. Malik “2-3” days after the incident and
was told by the Commanding Officer that he would personally
release Mushtag Ahmad Dar. Thereafter, the witness states that he
contacted the officer approximately ten times, but the victim was not
released. The witness also speaks of an “army person”, Nazahar
Mohammad, demanding Rs. 20,000 [which was subsequently
returned], and the witness speaks of meeting “Maj. Vishou” [whom
the Additional Sessions Judge, while summarizing the evidence,
refers to as “Maj. Vishu Jeet Singh”] who “assured him that Mushtaq
Ahmad will be released as he [Mushtaq Ahmad] is not a militant”.
This evidence was not overturned or affected in any way in the cross-
examination that followed. In fact, elements of it were corroborated
by other witnesses. Witness Abdul Rehim Bhat confirms that Haji
Ab. Rashid contacted army people. He also states, presumably after
gaining this information from others that “army people admitted that
Mushtag Ahmad Dar is lying with them”. Abdul Rehim Dar states,
while presumably referring to Mushtaq Ahmad Dar’s mother and
himself, “number of times they went to army people for release of
Mushtaq Ahmad”. Ali Mohammad Dar also states the same. Finally,
the victim’s mother, Azizi, states that on the day following the
incident, “...they went to Boatman Colony where 20 Grenadiers was
camped” and that “...officers told her that Mushtaq Ahmad is in their
custody”. The totality of the evidence, founded on the specific names
that witness Haji Abdul Rashid Dar mentioned should have resulted
in the Additional Sessions Judge concluding not just on the
abduction but also on the names of persons who clearly had
knowledge of the incident and could be attributed with some level of
responsibility. Also, of interest is the entry in the Daily Diary of the
Batamaloo Police Station which might indicate that the victim was at
some point brought to the police station. Another document of
interest is a letter from the mother of the victim to the Station House
Officer [SHO], Batamaloo Police Station which recounts the events
and indicts “Major Vishwajeet Singh alias Singh Sahib, Sh. Kuladi,
Kalla and Captain Anil Malik”. Except for Major Vishwajeet Singh
[who would presumably be alleged perpetrator no.2], the other names
are unfamiliar on the record and the family of the victim also did not
mention these names to the IPTK.

Notwithstanding the incomplete conclusions by the Additional
Sessions Judge, it is important to highlight that a case that took
twelve years for a FIR to be registered has still not resulted in any
prosecutions, despite the findings of the Additional Sessions Judge in
2002. Further, it is also important to note that despite information
that suggests that the FIR was filed on 2 April 2009, the enquiry
report of the Additional Sessions Judge, Srinagar [which was issued
on 18 July 2002] suggests that an FIR had already been filed.

Similarly, in the case of Mushtag Ahmad Khan, while an FIR was
registered, the victim remains disappeared. In this case, on 24

November 2003, the Deputy Commissioner, Srinagar, while
sanctioning ex-gratia government relief of Rs. 1,00,000
recommended by the SHRC, referred to certain police

correspondence that are pertinent.

First, the letter dated 21 June 2002 from the Senior Superintendent of
Police [SSP], Srinagar confirms that the victim was arrested by the
20 Grenadiers on the intervening night of 13 and 14 April 1997 and
has disappeared since. Further, that the victim was not involved in
any militancy related activities.
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Second, the letter dated 15 July 2003 from the SSP, Srinagar noted
that a FIR had been filed and investigations were ongoing.

Third, the letter dated 20 September 2003 from the Criminal
Investigation Department [CID] confirms the abduction and refers to
the “army” as being responsible. Despite these confirmations, the
police investigations have not resulted in specific indictments of the
perpetrators of the crime.

Also, of interest, in both the above cases of disappearance, is a
submission of November 2010 by the SHO, Parimpora Police
Station, before the High Court in HCP no.77/1999. It is stated that a
written report was filed in the Batamaloo Police Station on 14 April
1997 regarding the arrest of both victims. Further, SHO, Parimpora
Police Station, based on investigations, confirms that a “Sikh
Officer” of the 20 Grenadiers, camped at Tengpora, did abduct
Mushtag Ahmad Dar. It was also submitted that Major Rahul Jaswal,
the Adjutant of 20 Grenadiers wrote a letter dated 17 November 2009
to the SHO where besides denying the arrest of Mushtag Ahmad Dar,
it was also stated that the case in the High Court had been dismissed
on 19 July 2005, which is clearly a misrepresentation.

Despite the passage of 15 years both cases appear to remain under
investigation. Further, the available documents do not suggest that
even a Court-Martial was conducted in this case by the army.

Case No. 3 1

Victim Details

Abdul Rashid Wani [Abduction and Enforced Disappearance]
Age: 35

Occupation: Truck driver

Son of: Abdul Samad Wani

Resident of: 87, Madina colony, Bemina, Srinagar

Alleged perpetrators
1. Captain Yadav, 2/8 Gorkha Rifles, Army
Allegations in Brief

On 7 July 1997, Abdul Rashid Wani was abducted and has
disappeared since.

Case Progress

The family of the Abdul Rashid Wani filed a petition before the High
Court of Jammu and Kashmir [habeas corpus petition, HC
139/1997]*2,

The Government of Jammu and Kashmir and the army unit
implicated denied the arrest and detention of Abdul Rashid Wani.
Therefore, on 6 April 1999 an enquiry was ordered, which was
conducted by the Court of Sessions Judge, Srinagar and concluded
on 1 February 2001.

Rs. 1,00,000 ex-gratia government relief and Rs. 4,00,000 in lieu of
compassionate employment under SRO-43 [Statutory Rules and
Orders] were received by the family of the victim.

2 Information on the petition number was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 2 July 2012. No
information was provided.

alleged Perpetrators 63

Case Analysis

The only document on record for the purpose of analysis is the 1
February 2001 enquiry report.

The enquiry report begins by noting that the respondents in the case,
Government of Jammu and Kashmir, Director General of Police,
[DGP], Jammu and Kashmir, other police authorities and the army
unit implicated, appeared during the enquiry and denied the arrest or
detention of Abdul Rashid Wani. The petitioner, Bilal Ahmad Mir,
produced four witnesses, including himself, during the enquiry. The
respondents did not choose to produce any evidence despite time and
opportunity.

The relevant evidence as produced by the petitioner and witnesses
was as follows:

- Faroog Ahmad Bhat, testified that on 7 July 1997 he was
travelling in a Matador bus from Lal Chowk to Rangreth when
personnel of the 2/8 Gorkha Rifles stopped the vehicle and
brought down the witness. Abdul Rashid Wani, who was
travelling on a scooter, was also stopped. Captain Yadav
arrested the witness and Abdul Rashid Wani and made them sit
in a vehicle and took them to Sharifabad Camp. The witness
was released at 5:00 pm but the victim was not. The witness
testified that Abdul Rashid Wani was known to him as he too
was a driver. The witness informed the family of Abdul Rashid
Wani that he had been arrested by Captain Yadav. On cross-
examination, the witness stated that he had not seen Abdul
Rashid Wani from the day of the arrest.

- Bilal Ahmad Mir testified that “Manzoor Ahmad Driver”
informed him that “2/8 G.R” arrested Abdul Rashid Wani from
the Matador bus. The witness went to the army camp but got no
information. The witness went to the police station where an
FIR was not registered but the police entered a report in the
Daily Diary.

- Shabnam, wife of Abdul Rashid Wani, testified that in the
evening they received information that Abdul Rashid Wani had
been arrested by Captain Yadav while he was travelling in a
Matador bus. The witness testified that she met with Captain
Yadav who informed her that Abdul Rashid Wani was with him
and would be released after two days. Subsequently, she once
again went, along with her parents, to meet Captain Yadav who
on this occasion denied the arrest of Abdul Rashid Wani. In
January 2000, army personnel from the Sharifabad Camp came
to their residence and asked them to withdraw the case from the
court in exchange for compensation. They also informed the
witness that they should not expect the “return of the dead
person”. The witness further stated that “Army Captain
informed her that Abdul Rashid Wani has been buried at
Rawalpora”. The witness then went to the Rawalpora locality
where the local people confirmed that Captain Yadav had killed
a person during the night and the people of the locality buried
the body in the vicinity. In cross-examination, the witness stated
that the police refused to register any case against the army.

- Azizi, mother-in-law of Abdul Rashid Wani, testified on the
same lines as witness Shabnam. Additionally, the witness
testified that Captain Yadav admitted to the arrest of Abdul
Rashid Wani and promised his release “after two days from 7
January 1997”. When the witness met Captain Yadav
subsequently he denied the arrest of Abdul Rashid Wani.

The respondents did not adduce any evidence, and the enquiry
concluded by stating that the Captain Yadav is responsible for the
arrest and disappearance of Abdul Rashid Wani. The evidence, and
the conclusions of the enquiry report are a strong indictment of
Captain Yadav. One area that would require clarification is Bilal
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Ahmad Mir’s evidence where he refers to hearing of the abduction of
Abdul Rashid Wani from a “Manzoor Ahmad”. Further, the evidence
suggests that Abdul Rashid Wani was in the Matador bus [this was
also stated by witness Shabnam] and not a scooter as claimed by
Faroog Ahmad Bhat. Notwithstanding these necessary clarifications,
the enquiry report does strongly indict the alleged perpetrator.

The IPTK does not have the record following the enquiry report. But,
a report entitled “In search of vanished blood: the writ of habeas
corpus in Jammu and Kashmir: 1990-2004'** states that before the
High Court the army challenged the testimony of the eye-witnesses.
The High Court accepted the objections of the army, particularly on
the issue of the alleged perpetrators name being mentioned by the
witnesses without an indication of the source of knowledge.

The petition was disposed off with a direction to the Soura Police
Station to register an FIR and investigate into the victim’s
disappearance. The High Court also dismissed the plea for
compensation based on a lack of evidence to show the denial of a
right to life.

The High Court’s conclusions on the evidence are unfortunate. As
stated above, the evidence of the witnesses do appear sound. While it
is true that none of the witnesses provide the basis of their
knowledge of Captain Yadav, the High Court could have taken other
measures before summarily dismissing the witness testimony. For
example, the enquiry report only provided a summary of the witness
testimony. Perhaps the actual transcripts of the witness testimonies
would provide more information.

Further, assuming the appropriate questions were not put to the
witnesses during the enquiry, the blame must surely go to the enquiry
officer conducting the enquiry and not the witnesses themselves.
Further, inspite of the enquiry conducted on the directions of the
High Court confirming the crime, the High Court has taken a strange
position by dismissing the plea for compensation which it claims is
due to lack of evidence to show the denial of a right to life. This
decision appears to be not well thought out as in numerous other
cases of enforced disappearances the High Court has ordered
compensation.

Despite the passage of 15 years there appear to have been no
investigations or prosecutions in this case. Further, the available
documents do not suggest that even a Court-Martial was conducted
in this case by the army.

Case No. 32

Victim Details

Fayaz Ahmad Beigh [Abduction and Enforced Disappearance]

Age: 26/27

Occupation: Camera man, Department of Central Asian Studies,
University of Kashmir

Son of: Abdul Rashid Beigh

Resident of: Nowshera, Srinagar

Alleged perpetrators

1. Superintendent of Police [SP], Hans Raj Parihar,
Operations, Awantipora, Jammu and Kashmir Police

2. Sub-Inspector [SI], Mohammad Amin, Special Operations
Group [SOG], Jammu and Kashmir Police, Camp
Lethpora, Awantipora, Pulwama District

3Ashok Aggarwal, October 2008, pp.36-37
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3. Head Constable Ratan Chand, Jammu and Kashmir Armed
Police [JKAP]

4. Constable Abdul Rashid Trali [reportedly deceased],
Special Operations Group [SOG], Jammu and Kashmir
Police

5. Inspector Sudershan Sood [also referred to before the State
Human Rights Commission (SHRC) as Sudershan Kumar],
90" Battalion, Central Reserve Police Force [CRPF]

Allegations in Brief

Fayaz Ahmad Beigh was abducted by the personnel of the SOG Camp,
Lethpora, Awantipora, Pulwama District, from the University of Kashmir
campus on 6 September 1997 at around noon. The victim was abducted
along with his motorcycle, camera, cash of Rs. 4000, bank drafts and
cassettes.

On the following day, SP Hans Raj Parihar along with CRPF personnel,
headed by one Inspector Sudershan Sood raided the premises of the
father of the victim. No recovery was made.

The family of the victim approached SOG officials through SP,
Operations, Awantipora, Hans Raj Parihar, who after initial hesitance
admitted that the victim was in the custody of STF/SOG personnel at
Lethpora. Subsequently, the family of the victim received the victim’s
motorcycle in a broken condition. The family of the victim also
approached Karnail Singh, SP, Operations, Pulwama and were given
assurances regarding the victim. The victim has disappeared since.

Case Progress

The family of the victim filed a petition before the High Court of Jammu
and Kashmir [habeas corpus petition, HCP 1411/1997] seeking the
grounds of detention of the victim, registration of a case in the matter,
and quashing of the false case registered at the Soura Police Station. This
petition was withdrawn on 29 April 1998 following the complaint being
admitted by the SHRC.

The family of the victim filed a complaint before the SHRC on 18
February 1998. The final decision was given on 3 April 2000 and Rs.
5,00,000 was recommended for the family of the victim.

Subsequent to the final decision of the SHRC, another petition was filed
before the High Court [Original Writ Petition (OWP) 263/2001] seeking
that the recommendations of the SHRC be implemented i.e. registration
of a case, and payment of compensation. The Government of Jammu and
Kashmir, in its submissions before the High Court, admitted that the
victim had been abducted by the SOG and SP Hans Raj Parihar, but
placed the date of abduction as 9 September 1997. Further, that the
victim was detained at Kadalbal, Pampore. It was further submitted that
the victim was taken by SI Mohammad Amin for recovery of arms and
ammunition from University of Kashmir. Following the recovery of arms
and ammunition from this location, and while on the way to Soura for
further recovery, the party that was accompanied by CRPF personnel
came under firing from militants at Nowhatta. During this firing, the
victim escaped. First Information Report [FIR] no. 239/1997 u/s 307
[Attempt to murder], 224 Ranbir Penal Code, 1989 [RPC] and 7
[Prohibition of acquisition/possession/manufacture/sale of prohibited
arms/ammunition]/27 [Punishment for possessing arms etc. with intent to
use them for unlawful purpose] Arms Act, 1959 was filed at the Soura
Police Station***. Following the conclusion of investigations, the final
report was produced in the court of the 2" Additional Munsif, Srinagar.
The High Court, in its final decision of 9 October 2003, disbelieved this
version based on the SHRC final decision that considered it to be

Ynformation on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 2 July 2012. By communication dated 7
August 2012 from the Jammu and Kashmir Police a copy of the FIR and
investigation documents were provided and it was stated that the chargesheet
had been produced in a court of law u/s 512 [Record of evidence in absence
of accused] Criminal Procedure Code, 1989 [CrPC].
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fabricated. The High Court held that a case was to be registered in the
matter and that compensation recommended by the SHRC be paid to the
family of the victim. The High Court stated that the proper quantum of
compensation as per public law based on the facts and circumstances
would be Rs. 2,00,000 payable within two months, but the Government
of Jammu and Kashmir could choose to pay the SHRC recommended
amount of Rs. 5,00,000. No specific detailed reasoning is provided on
how the High Court arrived at the proper compensation amount.

Subsequent to the above proceedings, as per media reports, a
contempt petition was filed in 2012. According to the reports, in May
2012, the Principal Secretary, Jammu and Kashmir Home
Department, submitted that on 9 April 2012, the Deputy
Commissioner, Srinagar had been asked to pay the balance
compensation of Rs. 3,00,000. Further, the Director General of
Police [DGP], Jammu and Kashmir, had been asked to implement the
decision of the High Court and register a FIR in the case, take it to its
logical conclusion, and take departmental action against the erring
police officials involved in the custodial disappearance™™.

It is unclear when the family of the victim received the Rs. 2,00,000
compensation. Information on the petition numbers was sought
through the Jammu and Kashmir Right to Information Act, 2009
[RTI] on 2 July 2012. Only information on OWP 263/2001 was
provided.

The family of the victim once again approached the SHRC on 27
May 2008, on the sole issue of compassionate employment under
SRO-43 [Statutory Rules and Orders] that had yet to be processed.
The SHRC, based on an assurance from the Government of Jammu
and Kashmir that the SRO-43 benefits were being processed,
disposed off the application.

Case Analysis

The main document for analysis in the instant case is the SHRC final
decision of 3 April 2000. But, the observations of the High Court in
its final decision of 9 October 2003 may be briefly considered.

The High Court observed that:

“From the whole record an impression is fairly gathered that
registration of FIR No. 239/97 is with the object of throwing a
protective cover around the SOG police personal involved in
custodial disappearance of Fayaz Ahmed Beigh to facilitate their
escape from legal consequences which they may have to bear
consequent upon ‘disappearance’ and ‘not being heard of after arrest’
of said Fayaz Ahmed, once he was taken in custody by the SOG
Awantipora.”

The above observation provides further credibility to the SHRC final
decision which may now be considered. The SHRC decision begins
with the allegations of the family of the victim. Further, it is stated
that the father of the victim approached Ali Mohammad Sagar, then
Minister of Home, Jammu and Kashmir, who ordered an
investigation by the Criminal Investigation Department [CID] of
Jammu and Kashmir Police. The CID report dated 31 October 1997
stated that there was no ambush at Nowhatta as suggested in FIR no.
239/1997 filed at Soura Police Station. The decision also states that
when the family of the victim approached SP Hans Raj Parihar they
were informed that there was a demand of Rs.15, 000 by “some
agency”. The money was not paid.

15 Kashmir Global, http://www.kashmirglobal.com/2012/05/27/14-year-old-
custodial-disappearance-of-k-university-cameraman.html, 27 May 2012.
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SP Hans Raj Parihar, SI Mohammad Amin, Head Constable Ratan
Chand, Constable Abdul Rashid Trali contested the complaint before
the SHRC. They admitted that the victim had been arrested by the
SOG at Kadalbal, Pampore, on 9 September 1997. Further, that
under the orders of SP Hans Raj Parihar, a party headed by SI
Mohammad Amin, and based on the disclosure of the victim,
recovered arms and ammunition at the “University Campus”.
Further, that on 10 September 1997 [though it is unclear whether the
search and recovery at the University of Kashmir campus was also
on the same day] the party, comprising of 30 personnel, including SI
Mohammad Amin, Head Constable Ratan Chand, Constable Abdul
Rashid Trali of SOG and Inspector Sudershan Sood of CRPF,
proceeded to Nowhatta where they came under firing. The victim
escaped. It was further alleged that two persons: Ashag Hussain and
Tarig Ahmad Gujar had seen the victim in Delhi. SP Hans Raj
Parihar also filed a separate response before the SHRC. In this
response it was stated that he was not present at the SOG
Headquarters on 6 or 7 September 1997. Further, that he never met
the father of the victim and he did not inform him about a demand
for money. He also denied that there was any search at the victim’s
house on 7 September 1997.

The SHRC then considered witness evidence and documentation as
summarized below:

- The SHRC heard the evidence of witnesses Ghulam Mohi-ud-
Din Malik, Ghulam Ahmad Beigh, Mushtag Ahmad and Abdul
Majid Beigh, who confirmed that it was SP Hans Raj Parihar
and others who abducted the victim.

- Further, the SHRC also considered certificates issued by police
authorities to the effect that on 6 and 7 September 1997, SP
Hans Raj Parihar was on duty elsewhere. The SHRC did not
find this information credible as it suggested that this line of
defence should have been raised by SP Hans Raj Parihar when
filing objections before the SHRC. Further, the SHRC
considered the evidence of the two police authorities that issued
three of the letters, who stated that the information was provided
based on their “memory”.

- The SHRC also considered the written statement, filed on 24
July 1998, of the Station House Officer [SHO], Nigeen Police
Station. This written statement states that the SHO was
informed of the abduction of the victim on 6 September 1997
and that on probing the issue it was found that the victim had
been picked up by the SOG, Pulwama District. Further, the
report of the abduction of the victim was entered in the records
of the police station on 6 September 1997.

- The SHRC found that the evidence of SP Hans Raj Parihar
unconvincing on his contention that he was not present when
the arrest of the victim was carried out. Further, the SHRC
noted his evidence that he was “holding over all charge of STF
Camp Awantipora...so much so, that he was being made aware
of even the minutest details”.

- Sl Mohammad Amin testified that “he learnt about the presence
of Fayaz Ahmad Beigh on 9 September 1997, at Kadalbal
Pampore and then he found him with unregistered Motor Cycle
and then he was taken to Latipora [Lethpora] SOG Camp.”
Further, that he heard about the recovery of ammunition at the
instance of the victim and the alleged firing upon the raiding
party. The SHRC was critical of the role of SI Mohammad
Amin in not making a written record of these events at the
relevant time and concluded that there was evidence to suggest
that the victim was not at Kadalbal, Pampore on 9 September
1997.

- Witnesses Abdul Aziz and Mohammad Ashraf from Tral were
also heard by the SHRC [presumably produced by SP Hans Raj
Parihar, SI Mohammad Amin, Head Constable Ratan Chand,
Constable Abdul Rashid Trali]. The SHRC noted that these
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witnesses, brought to prove the presence of the victim at
Kadalbal, Pampore, on 9 September 1997, were not reliable as
they did not even know who the victim was.

The SHRC concluded therefore that the victim was illegally arrested
by SP Hans Raj Parihar, SI Mohammad Amin, Head Constable
Ratan Chand, Constable Abdul Rashid Trali on 6 September 1997
from the University of Kashmir campus. The SHRC decision is
therefore a clear indictment of SP Hans Raj Parihar, SI Mohammad
Amin, Head Constable Ratan Chand and Constable Abdul Rashid
Trali. Inspector Sudershan Sood of CRPF may also be considered
indicted [though not explicitly by the SHRC] in light of the
submissions of the alleged perpetrators before the SHRC that
specifically name him as being part of the party on 10 September
1997.

The Jammu and Kashmir Police have deliberately chosen to ignore
the High Court directives on the registration of a case for nine years
which is an act of furthering support to the alleged perpetrators.
Interestingly, this impunity is being provided to SP Hans Raj Parihar
when he is already under trial in an infamous Ganderbal fake
encounter case from the last five years. On the contrary, as per
publicly available information, alleged perpetrator Hans Raj Parihar
was awarded the Director General of Police’s Commendation Medal
for 2001.

Further, it appears that no action has been taken in the case by the
CRPF despite the involvement of one their personnel. The IPTK
sought information on 10 January 2012 on all inquiries and Court-
Martials conducted by the BSF between 1990 and 2011 in Jammu
and Kashmir but no information was provided.

Further, the IPTK sought information on 10 January 2012 on all
cases of sanctions for prosecution under AFSPA relating to the
Ministry of Home Affairs between 1990 and 2011 in Jammu and
Kashmir but no information was provided.

Case No. 33

Victim Details
1. Bashir Ahmad Wani [Abduction and Enforced
Disappearance]
Age: 20

Son of: Ghulam Nabi Wani
Resident of: Mandakpal, Pampore, Pulwama District

2. Bashir Ahmad
Disappearance]
Age: 18
Occupation: Farmer
Son of: Fateh Bhat
Resident of: Mandakpal, Pampore, Pulwama District

Bhat [Abduction and Enforced

Alleged perpetrators

1. Inspector Pritam Singh, Head of Special Operations Group
[SOG], Camp Lethpora, Jammu and Kashmir Police

2. Selection Grade Constable Gansham, Special Operations
Group [SOG], Camp Lethpora, Jammu and Kashmir Police

3. S. M. Jingral [also referred to as S.M. Jindral or Gindral on
occasion], Station House Officer [SHO], Pampore Police
Station

4.  Sub-Inspector [SI] Ashiq Hussain, Pampore Police Station,
Jammu and Kashmir Police
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5. Constable Riyaz Ahmad, Pampore Police Station, Jammu
and Kashmir Police

6. Sub-Inspector [SI] Manzoor Ahmad, Pampore Police
Station, Jammu and Kashmir Police

7. Sub-Inspector [SI] Abdul Rashid, Pampore Police Station,
Jammu and Kashmir Police

8. Mansoor Ahmad, Munshi at Pampore Police Station,
Jammu and Kashmir Police

9. Constable Bashir Ahmad, Pampore Police Station, Jammu
and Kashmir Police

Allegations in Brief

The family of Bashir Ahmad Wani states that on 17 November 1997
they were asked to produce the victim at the Pampore Police Station,
and specifically before SHO S. M. Jingral, by Ashig Hussain and
Constable Riyaz Ahmad. On 18 November 1997 the family produced
the victim at the Pampore Police Station. The family was asked to
return for the victim, four-five days later. The victim was not
released as promised. Bashir Ahmad Wani has disappeared since.

The family of Bashir Ahmad Bhat states that on 22 November 1997,
SHO S. M. Jingral came to the residence of the victim along with
other police personnel and asked for the victim. On being informed
that the victim was not at the house, the brother of the victim, Abdul
Rashid Bhat was arrested and detained at the Pampore Police Station
until the victim was produced. On 24 November 1997, the victim
was produced at the Pampore Police Station and was detained along
with Abdul Rashid Bhat for a few hours after which Abdul Rashid
Bhat was released. In these few hours, the victim told Abdul Rashid
Bhat that he would stay in the jail and it was better that Abdul Rashid
Bhat be released as he was the earning member of the family. The
victim was taken to another location by SI Abdul Rashid after half an
hour consultation with Mansoor Ahmad and Constable Bashir
Ahmad. The family of the victim came to know that Bashir Ahmad
Bhat and Bashir Ahmad Wani were seen at the SOG Camp,
Awantipora, where they were kept for three days before being
transferred to another location. The family of Bashir Ahmad Bhat
made various efforts to trace the victim. Bashir Ahmad Bhat has
disappeared since.

Both families state that large sums of money have been spent in
trying to find the disappeared. Further, SHO S. M. lJingral has
threatened the family of Bashir Ahmad Wani and asked them to
withdraw the case filed.

Case Progress

The families of both victims filed habaes corpus petitions under
Section 491 Criminal Procedure Code, 1989 (CrPC) before the High
Court of Jammu and Kashmir [9/1998 and 10/1998].

In petition no. 9/1998, filed by the family of Bashir Ahmad Wani, by
final order dated 14 July 1998, the High Court dismissed the petition
based on a representation of the respondents that the victim had been
released on 23 November 1997. But, on a Letter Patent Appeal [LPA
no. 232/1998], the High Court bench on 4 August 2000 stated that
the petition required rebuttal on affidavit by the respondents. On 13
March 2001, the bench hearing petition no. 9/1998 clubbed the two
petitions [petition no. 9/1998 and 10/1998] together. On 7 August
2001, the bench hearing petition no. 9/1998 referred the matter for an
enquiry by the District and Sessions Judge, Pulwama. But, on 23 July
2002, based on a submission by the petitioner in petition no. 9/1998
that the matter had been taken up by the State Human Rights
Commission [SHRC] and a request that the petition be withdrawn,
the petition was dismissed as withdrawn. Consequently, the enquiry
was also closed on 6 August 2002.
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In petition n0.10/1998, filed by the family of Bashir Ahmad Bhat, by
final order dated 14 July 1998, the High Court dismissed the petition
based on a representation of the respondents that the victim had been
released on 23 November 1997. But, on a LPA filed [LPA no.
231/1998], the LPA bench on 4 August 2000 stated that the petition
required rebuttal on affidavit by the respondents. But, based on a
submission by the petitioner in petition no. 10/1998 that the matter
had been taken up by the SHRC and a request that the petition be
withdrawn, the petition was dismissed as withdrawn.

The families of the victims approached the SHRC which issued its
final decision on 14 July 2001. The SHRC recommended that a case
of enforced disappearance of both victims be registered, and that Rs.
1,00,000 ex-gratia government relief be provided to both the
families.

Following the non-implementation of the SHRC recommendations,
both families filed Original Writ Petition (OWP) no. 37/2002 [and
Interim Application no. 49/2002] before the High Court. On 4
February 2002 the High Court dismissed the petition directing that a
first information report [FIR] be registered and that ex-gratia
government relief as recommended by the SHRC be considered as
per the rules. On further non-implementation of these directions the
families of the victim filed contempt petition no. 255/2004 before the
High Court. In response to the contempt petition, the Government of
Jammu and Kashmir stated that they had not received the 4 February
2002 order of the High Court until the contempt petition had been
filed on 29 November 2004. Further, that on receiving the order, FIR
no. 98/2004 u/s 446 [House breaking by night], 464 [Making a false
document] Ranbir Penal Code, 1989 [RPC] was registered at Police
Station, Crime Branch, Srinagar and that the ex-gratia government
relief was being speedily processed. On 4 October 2005 the High
Court disposed the contempt petition based on the submissions of the
Government of Jammu and Kashmir. On the issue of ex-gratia
government relief, the High Court stated that the families could
approach the Deputy Commissioner, who was the concerned officer.

Information on the petition numbers was sought through the Jammu
and Kashmir Right to Information Act, 2009 [RTI] on 16 February
2012. No information was provided on contempt petition no.
255/2004. Information on the other petitions was provided.
Information on the FIR was sought through RTI on 5 May 2012. No
information was provided.

The Deputy Commissioner, Pulwama, in a letter dated 29 March
2005 to the Government of Jammu and Kashmir, confirmed that
based on reports from the Superintendent of Police [SP], Awantipora
and the Additional Deputy Commissioner, Pulwama, the two victims
were not involved in any subversive activities. Both families
received the Rs. 1,00,000 ex-gratia government relief each but are
yet to receive compassionate employment under SRO-43 [Statutory
Rules and Orders].

Case Analysis

Before considering the findings of the SHRC on 14 July 2001, a few
preliminary comments may be made:

- While the family of victim Bashir Ahmad Bhat refers to SI
Abdul Rashid, Mansoor Ahmad and Constable Bashir Ahmad
before the High Court, they have not been considered as
accused persons before the SHRC [SI Manzoor Ahmad, alleged
perpetrator no.6 is considered a respondent in the case while not
extensively referred to].

- The contention of the Government of Jammu and Kashmir in
response to the contempt petition filed before the High Court
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that they had not received the 4 February 2002 order, and
therefore not acted upon it, for more than two years is most
unfortunate and unreasonable.

The SHRC based its 14 July 2001 order on submissions made by the
parties and witnesses presented before the Commission. The
Additional Director General of Police [ADGP], Criminal
Investigations Department [CID], Jammu and Kashmir, stated that
the two victims were summoned by the Pampore Police Station on
23 November 1997 for questioning, handed over to the SOG, Camp
Lethpora, and released on the same day. Two persons — Jan
Mohammad Rather and Ghulam Mohammad Ganai - witnessed the
release. The respondents took a similar position. It was further stated
that Selection Grade Constable Gansham took the victim to the SOG
Camp at Lethpora, which was headed by Inspector Pritam Singh.
The questioning was related to a killing of a General Manager of a
cement factory at Khrew who was shot dead by militants.

Based on the above submissions, the SHRC first stated that the
taking into custody of the two victims by the Pampore Police Station
was not in dispute. The SHRC than proceeded to consider the issue
of the release of the victims. It is unfortunate that the SHRC did not,
at this stage, highlight the differences in the versions of the families
of the victims and the police on the issue of taking into custody of
the victims. While the police appear to suggest that the victims were
taken into custody on the same day [23 November 1997] the families
of the victim have a different version, as highlighted above.

Nonetheless, the SHRC proceeded to consider the issue of the
release of the victim. The SHRC found that “...it cannot be said that
the respondents have been in a position to discharge the onus of
proving that Bashir Ahmad Wani and Bashir Ahmad Bhat were
released by the SOG namely Pritam Singh at Lethpora SOG Camp.”

The SHRC found that the evidence of the witnesses on the release
were rendered doubtful by the testimony of “one of the most
respectable and responsible citizens namely Malik Mohi-ud-din, ex-
speaker [of the Jammu and Kashmir Legislative Assembly] and an
advocate”, a neighbor of Jan Mohammad Rather and Ghulam
Mohammad Ganai. Jan Mohammad Rather and Ghulam Mohammad
Ganai had also worked for Malik Mohi-ud-Din. Malik Mohi-ud-Din
testified that both these persons were aligned with the armed forces
and had a poor reputation in the area. Further, they were said to be
persons who got children of well-off people arrested and then
released for huge sums of money from the parents of the children.

Further, the SHRC found other reasons to disbelieve the evidence of
the witnesses. Ghulam Mohammad Ganai testified that Inspector
Pritam Singh had released the two victims on his request. But, he
also stated, contradictorily, that alleged perpetrator 1 did not know
him and in fact he, the witness, knew Inspector Pritam Singh “by
face”.

The SHRC also considered the testimony of Khazir Mohammad,
brother of Ghulam Nabi Wani, to contradict the testimony of

Ghulam Mohammad Ganai*®.

Khazir Mohammad states that Ghulam Mohammad Ganai did not
tell the SOG personnel that the two victims were innocent and
should be released. Further, the witness states that the victims were
not released in his presence.

18 |t is uncertain what role Khazir Mohammad played in the events in

question. The discussion of his testimony would suggest that he was one of
the eye-witnesses to the release of the victim. But, in earlier parts of the
SHRC order, reference is made to Jan Mohammad Rather and Ghulam
Mohammad Ganai.
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The SHRC states the following in relation to Khazir Mohammad’s
testimony: “He has stated that SOG people were writing something
on a paper which was signed by him and his companion (Ghulam
Mohammad Ganai). They did not know where those boys had
gone”. The SHRC also stated that “Moreover, the so called personal
bond alleged to have been executed by the boys which is on the file
is only with regard to one of the boys namely Bashir Ahmad Wani.
This too is a photocopy and has not been put to the witnesses as
required...”

The SHRC therefore concluded that it could not be conclusively
stated that the victims had been released and that an investigation
was necessary to “fix the responsibility on the officer, officials of
the Police manning the Police Station Pampore and the SOG Camp
Lethpora in No. 1997

The story regarding the release of the victim has been discredited by
the SHRC enquiry. The witnesses in favor of the alleged perpetrators
have produced inconsistent and contradictory evidence.

Based on the record available in this case and the testimony of Malik
Mohi-ud-Din, it is clear that the armed forces and their civilian
extensions have facilitated the practice of illegal detentions and
unrecorded arrest and “release” of victims which leads to an
unaccountable detention followed by torture, disappearance, extra-
judicial executions, fake encounters and sometimes release of victims
in return for money.

The SHRC decision, while confirming the police custody of the
victims, and dismissing the release of the victims, serves as a clear
indictment of the alleged perpetrators in the instant case.

Also of concern is that the police before the SHRC and High Court
have not produced the formal records of the arrest and hand over of
the victims to the SOG. Neither have formal release orders of the
victims been released.

Case No. 34

Victim Details

Fayaz Ahmad Khan [Abduction and Enforced Disappearance]
Age: 24

Occupation: Truck driver

Son of: Haji Abdul Rehman Khan [deceased], Sara Akhter
Resident of: Abidabad, Gamamdar, Pantha Chowk, Srinagar

Alleged perpetrators

1. Major Yadav Prashad, 197t Battalionll7, Army, Camp
Zakoora/ Ganderbal

2. Javaid Ahmad Reshi, Army informer

3. Mohammad Yousuf Akhoon, Army informer

Allegations in Brief

The family of Fayaz Ahmad Khan states that on the intervening night
of 25 November 1997 and 26 November 1997, troopers of the 197"
Battalion [“Roma Battery”] led by Major Yadav Prashad raided the
house of the victim. After identifying the victim with the help of
Javaid Ahmad Reshi and Mohammad Yousuf Akhoon, he was taken

17 possibly a part of the Territorial Army, but not expressly stated as such in
the documents available.
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away. When the family asked Major Yadav Prashad why the victim
was being taken away [the victim was suffering from bone disorder],
they were told that he was being taken for questioning and would be
released soon. Javaid Ahmad Reshi asked the family to come to
Brain Nishat the next day. On the next day the family went to the
Pantha Chowk Police Station and complained of the victim’s
abduction. The police did not file any report.

Subsequently, Javaid Ahmad Reshi visited the victim’s house and
asked for Rs. 40,000 for the victim’s release. The family told him
that they had already sent persons, including one of the brothers of
the victim, to give him the money at Brain Nishat.

Further, when the brother of the victim met Javaid Ahmad Reshi, he
asked him to prove that he knew the whereabouts of the victim.
Javaid Ahmad Reshi then brought the watch and identity card of the
victim as proof. The family paid Rs. 10-12,000 to the informer.

Two days later, the family states that with the help of a Kashmiri
Pandit named Bitta, they went to the Zakoora Camp of the 197"
Battalion of the army and asked Major Yadav Prashad to release the
victim, and they were told that he would be released the next day.
After some time, during which the family of the victim visited the
camp asking for the victim, the Zakoora Camp was shifted to a place
near Nuner, Ganderbal. The family of the victim visited this camp.
Subsequently, the family of the victim also went to the headquarters
of the army implicated at Kangan. They met with Brigadier Malhotra
who informed them that the victim had been released and may have
gone to Pakistan Occupied Kashmir.

The family of the victim informed the Nishat Police Station about the
abduction of the victim by Javaid Ahmad Reshi and Mohammad
Yousuf Akhoon who were from Nishat. The body of the victim has
not been found to date.

The family of Fayaz Ahmad Khan gave a statement to the IPTK on 9
March 2012.

Case Progress

According to the victim’s family, while information on the incident
was provided to the Pantha Chowk and Nishat Police Stations, no
first information report [FIR] was filed.

The family of the victim approached the State Human Rights
Commission [SHRC] and in their application to the SHRC, the
victim’s family recounts the events surrounding the abduction in a
manner similar to the allegations above, but refers to Major Yadav
Prashad as being from the 197" Battalion, Army Camp at Nuner
Kangan, Ganderbal. On 25 November 1999, Nodal Officer, Police
Headquarters [PHQ], Kashmir Zone, Srinagar, forwarded a letter
dated 11 November 1999 from Superintendent of Police [SP],
Srinagar city, East Zone to the SHRC. This letter states that a report
was sought from the Station House Officer [SHO], Pantha Chowk
Police Station and was received. This report confirms that there
existed no FIR or missing persons report. The report further states
that following verification it was found that on 26 November 1997 at
about 11:00 pm army personnel raided the victim’s house and took
him along. On the following day, 26 November 1997 [thereby
suggesting that the raid took place on the intervening night of 25 and
26 November 1997] the father of the victim, Ali Mohammad Khan
and Ghulam Mohammad Ganie went to the army camp at Brain
Nishat. They met two surrendered militants: Javaid Ahmad Reshi
and Mohammad Yousuf Akhoon, who demanded Rs.10,000 for the
release of the victim. Rs. 3000 was paid to them. On the following
day when they returned to the camp, the in-charge of the camp,
Major Yadav Prashad was not present. A few days later they met
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Major Yadav Prashad who assured them of the release of the victim
in his custody. But, the victim was not released. The letter of 11
November 1999 also confirms that the victim was a surrendered
militant. The family of the victim filed a rejoinder to this report and
maintained their earlier position.

Also on record are affidavits by Abdul Ahad Baba, neighbour of the
victim, and Abdul Aziz Khan, brother of the victim. Abdul Ahad
Baba confirms the abduction of the victim by the army. Abdul Aziz
Khan’s affidavit closely matches the more recent statement to the
IPTK. He confirms that the abduction was undertaken by the 197"
Battalion of the army led by Major Yadav Prashad and accompanied
by Javaid Ahmad Reshi [whom he refers to as “Javid Auto”] and
Mohammad Yousuf Akhoon. He states that Rs. 40,000 was
demanded for the release of the victim, but only Rs. 4000 was paid.
This matter was subsequently placed before the National Human
Rights Commission [NHRC] on 14 June 2000.

The family of the victim also filed a petition before the High Court of
Jammu and Kashmir [habeas corpus petition, HCP 94/1998] against
the Union of India, Commandant of the Romo Battalion, Zakoora
camp and Major Yadav Prashad, Commanding officer, 197"
Battalion, Nuner Kangan camp**®. The petition sought registration of
an FIR, release of the victim and compensation of Rs. 5,00,000. In
this petition, while repeating the family account of events, there is
also a reference to a meeting with “Brigadier and Major and
Commanding Officer Pretem Singh” at the Nuner Kangan,
Ganderbal camp. They were assured that the victim was healthy and
would be released soon. The petition also states that news reports of
the incident were released by the family of the victim. Further, that
the respondents denied the contents of the reports and stated that the
victim had come to the camp along with Javaid Ahmad Reshi and
promised to show the respondents an “arms dump”. Based on this
promise he left and never returned to the camp. The family of the
victim denied this version of events in the petition. The petition
further states that on the night of the abduction the victim was taken
to the Central Jail, Srinagar, and was confronted with another
detainee: Gulla Sheikh. Further, the Central Jail records, the family
of the victim states in the petition, confirm this. The petition goes on
to state that on 26 and 27 November 1997 the victim was taken to the
house of Manzoor Ahmad Ahanger, where he was tortured by Major
Yadav Prashad. The Union of India and Commandant, Romo
Battalion, Zakoora responded to this petition before the High Court
and stated that there was no officer by the name “Major Yadav
Prashad” posted in the respondents unit. That the victim was a casual
source for the army who informed them that he had some
information for them. A unit of the army went to his house and
collected him. The victim accompanied them voluntarily. With a
promise to return with more information, the victim left the army
unit on 30 November 1997.

The victim was an ex-company commander of Hizbul Mujahideen
and continued to maintain links with them. Further, the victim had
two murder cases pending against him and he may have planned to
disappear.

The Court of Sessions Judge, Srinagar, pursuant to the High Court
order of 3 November 1998, conducted an enquiry and issued its final
decision on 27 March 2000.

The Counsel for the Union of India initially appeared before the
enquiry but then subsequently abstained from the proceedings.
Respondents no.2 and 3 [Commandant, Romo Battalion, Zakoora

8 Information on the petition number was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 2 July 2012. Information
was provided.
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and Major Yadav Prashad, Commanding officer, 197™ Battalion,
Nuner Kangan camp] submitted objections to this enquiry report.
They stated that they had not received notice to appear before the
enquiry. Further, that notices issued to “Romo Battallion, Zakoora”
or “Major Yadav Prashad” had no value as neither the Romo
Battallion, Zakoora, nor Major Yadav Prashad of the 197" Battalion
Field Regiment, existed.

Further, the evidence of the witnesses before the enquiry were
denied. The High Court dismissed the petition on 21 May 2002 and
returned the matter for a fresh enquiry based mainly on the fact that
the respondents had not been served notice.

Case Analysis

Before analyzing the documents on record, a few preliminary
remarks need to be made:

- There are discrepancies in the recent statement of the family of
the victim, and past statements, with regard to the amount of
money demanded and paid for the release of the victim, but this
would appear to be a minor discrepancy.

- In the statement to the IPTK the family of the victim states that
they met with Javaid Ahmad Reshi in his residential area in
Brain Nishat. But, the letter dated 11 November 1999 from SP,
Srinagar city, East Zone to the SHRC states that the family of
the victim and others met Javaid Ahmad Reshi and Mohammad
Yousuf Akhoon at the “Army Camp” at Brain Nishat.

- Further, reference in the petition filed by the family of the
victim before the High Court to the victim being taken to the
Central Jail and then being tortured on the following day at
Manzoor Ahmad Ahanger’s house is uncorroborated. But,
similarly, the counter suggestions of the Union of India and the
army before the High Court on the victim accompanying the
army and then leaving on 30 November 1997 remain
unsubstantiated and unconvincing as the armed forces regularly
ignores standard operating procedures for arresting or launching
any anti-militancy operations.

The letter dated 11 November 1999 from the Superintendent of
Police [SP], Srinagar, East Zone confirms that the victim was in the
custody of the army. Further, the use of the word “raided” in this
letter strongly suggests that the victim would not have accompanied
the army unit voluntarily. The involvement of Javaid Ahmad Reshi
and Mohammad Yousuf Akhoon is also clear vis-a-vis demand of
money for the release of the victim. The involvement of Major
Yadav Prashad is also clear from this letter as he assures the family
of the victim that the victim would be released.

In addition, one may consider the enquiry by the Court of Sessions
Judge, Srinagar of 27 March 2000. Before the enquiry, five witnesses
testified. Relevant portions of their evidence are as below:

- Abdul Aziz Khan stated that on the intervening night of 25 and
26 November 1997 the victim was abducted by Major Yadav
Prashad. The victim was handcuffed. On the following day,
alleged perpetrator no.1 promised the release of the victim on 30
November 1997. The witness referred to alleged perpetrator
no.l as “Major Parshad”.

- Ali Mohammad Khan confirmed the evidence of Abdul Aziz
Khan.

- Mohammad Shafi Ganaie, testified that army unit of the 197®
Battalion arrested the victim on the intervening night of 25 and
26 November 1997. Subsequently, alleged perpetrator no.1
promised the release of the victim on 30 November 1997. He
referred to alleged perpetrator no.1 as “Major Yadav”.
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- Abdul Rashid Mir testified that “army people under the
command of Major Yadav” came during the night and arrested
the victim. The witness also stated that he knew Major Yadav
well as he was posted at “Khunmuh camp” prior to his posting
at the Zakoora camp.

- Abdul Rashid, brother of the victim, testified in a manner
similar to Abdul Aziz Khan and Ali Mohammad Khan. But, this
witness specifically referred to the alleged perpetrator no.1
being from the 197" Battalion. He also referred to alleged
perpetrator no.1 as “Major Parshad”.

The enquiry judge noted that “the respondents did not choose to
rebut the evidence produced by the petitioner”. The enquiry judge
concluded that “Major Parshad Yadav” and his army personnel had
arrested the victim on 25 and 26 November 1997

The evidence before the enquiry judge clearly indicts Major Yadav
Prashad in the abduction of the victim. But, there exists a
contradiction on when exactly the family of the victim met Major
Yadav Prashad following the arrest of the victim. Before the enquiry
judge the suggestion is that this meeting took place on the day
following the arrest. But, in the petition filed before the High Court,
this meeting is supposed to have taken place on 28 November 1997.
Further, the role of Javaid Ahmad Reshi and Mohammad Yousuf
Akhoon does not come out in the enquiry report at all.

As stated above, objections were filed to this enquiry report. While
the objections regarding notice are countered by the enquiry report
itself which states that notice was served to the Union of India
[whose counsel was present initially], the contentions that neither the
Romo Battallion, Zakoora, nor a Major Yadav Prashad, existed, are
more substantive.

The approach of the High Court in returning the matter for a fresh
enquiry requires comment. The police letter of 11 November 1999
and the enquiry report clearly suggest the abduction of the victim.

Further, Major Yadav Prashad is specifically indicted. The correct
procedure would have been for the High Court to order for the
institution of an FIR and monitor the investigations. Clearly, a
constitution of a new enquiry would serve little purpose. The family
of the victim, and other witnesses, provided the information they had.
Objections to this information were also on record.

Crucially, the position of the Union of India and the army is not that
the victim was not known to them, and in fact confirms that the
victim visited the camp. The dispute is on whether he was arrested or
whether he visited the camp voluntarily, and whether he was in fact
released on 30 November 1997. These are issues of fact that could be
best ascertained by a thorough investigation, and possibly a trial.

In conclusion therefore, what appears clear is the abduction of the
victim.

The role of Major Yadav Prashad is particularly clear whereas Javaid
Ahmad Reshi and Mohammad Y ousuf Akhoon, while indicted by the
family of the victim in the abduction as well, appear, atleast on
record, to have more of a role post the arrest of the victim. What is
perhaps unfortunate in this case is the reluctance of the High Court,
based on the record presently available, to order for the registration
of an FIR.

Therefore, despite the passage of 15 years the perpetrators of the
crime have been able to evade justice. Further, the available
documents do not suggest that even a Court-Martial was conducted
in this case by the army.
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Case No. 35

Victim Details

Abdul Rashid Bhat [Abduction, Torture and Extra-Judicial Killing]
Age: 28

Occupation: Shopkeeper

Son of: Ghulam Nabi Bhat

Resident of: Kulangam, Handwara, Kupwara District, Jammu and
Kashmir

Alleged perpetrators

1. Major V. P. Yadav, 28 Gorkha Regiment, Army, Camp
Chogul, Handwara, Kupwara District

Allegations in Brief

On 13 March 1998 [though in a Section 161 (Examination of
witnesses by police) Criminal Procedure Code, 1989 (CrPC)
statement to the police the witness refers to the event as occurring on
14 March 1998] at 11:00 pm, army personnel led by Major V.P.
Yadav came to the residence of Abdul Rashid Bhat and demanded
that he accompany them to the camp. Nothing incriminating was
found in the residence of the victim. When the victim’s brother,
Abdul Ahad Bhat, questioned Major V.P. Yadav, he too was taken
along. While the victim was taken in a jeep, Abdul Ahad Bhat was
asked to walk along with the army soldiers. When Abdul Ahad Bhat
reached the Chogul Camp he heard the victim crying from inside a
room. Abdul Ahad Bhat ran towards the room and opened the door
and saw Major V.P. Yadav beating the victim. The victim was
bleeding from his right eye. Abdul Ahad Bhat asked Major V.P.
Yadav not to torture his brother but the Major said that he would kill
the victim and Abdul Ahad Bhat as well. Abdul Ahad Bhat was taken
away to another room and kept there for the night.

At about 1:30 am Abdul Ahad Bhat heard activity and a doctor being
called for because the victim had died. Subsequently, an army person
brought Abdul Ahad Bhat some tea and told him that the victim had
been killed and he would be killed as well.

At about 8:00 am in the morning, police personnel from the
Handwara Police Station came. Abdul Ahad Bhat was brought out in
the compound of the Camp and he saw Major V.P. Yadav sitting on a
chair. Abdul Ahad Bhat asked him why he had killed his brother.
Major V.P. Yadav asked him how he knew he had killed his brother
to which Abdul Ahad Bhat responded that he had seen the torture
and he had heard everything. Abdul Ahad Bhat was then taken to
Handwara where he learnt that the victim’s body was at a hospital.
The body was kept in police custody for three days as the family of
the victim refused to bury the body without any action in the matter.
The people in the village protested the Killing of the victim.

The family of Abdul Rashid Bhat states that they have been routinely
harassed in connection with the filing of the above case. Raids have
been conducted on their house, and they even heard of a plan to
abduct members of the family. Abdul Ahad Bhat alleges that he was
informed by Chowdhary Mohammad Ramzan, then Minister of the
Jammu and Kashmir Government, and Mohammad Sultan Mir, then
Member of the Legislative Council, that the father of Major V. P.
Yadav had refused to fight in the Kargil war as a case was registered
against his son. The Minister of Defence had therefore written to the
Chief Minister of Jammu and Kashmir informing him of this
situation. Following this, Chowdhary Mohammad Ramzan and
Mohammad Sultan Mir called Abdul Ahad to Srinagar for a meeting
at the Member of Legislative Assembly Hostel. Major V. P. Yadav
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was present at this meeting. Major V. P. Yadav asked that the case be
withdrawn in exchange for Rs. 22,00,000 and other employment
benefits. The brother of the victim refused.

Case Progress

The army filed first information report [FIR] no. 30/1998 u/s 307
[Attempt to murder] Ranbir Penal Code, 1989 [RPC] and 7
[Prohibition of acquisition/possession/manufacture/sale of prohibited
arms/ammunition]/25 [Punishment for certain offences] Arms Act,
1959 at the Handwara Police Station which stated that the victim was
a militant, had confessed and led the army to a site where he opened

fire and was killed in the cross fire®.

The family of the victim filed FIR no. 31/1998 u/s 364 [Kidnapping /
Abducting to murder], 302 [Murder] Ranbir Penal Code, 1989 [RPC]
at the Handwara Police Station with their version of the incident. A
chargesheet was produced in court by the police on 18 April 2000
against Major V. P. Yadav but the family of the victim states that the
proceedings have since stalled.

The Gorkha Rifles instituted court-martial proceedings in the State of
Himachal Pradesh against Major V. P. Yadav. While two brothers of
the victim were asked to testify in March 2010, they were unable to
do so as the proceedings were being conducted in Himachal Pradesh
and they were unable to travel that far.

The victim’s family approached the State Human Rights
Commission [SHRC] which issued its final decision on 8 May 2001
and recommended relief of at least Rs. 3,00,000. The family of the
victim received Rs. 1,00,000 ex-gratia government relief and also
received compassionate employment under SRO-43 [Statutory Rules
and Orders].

Case Analysis

The only document presently on record [as the charge sheet filed is
not with the IPTK] for the purposes of analysis is the SHRC final
decision of 8 May 2001. The SHRC decision was based in part on a
report dated 28 February 2001 by the Inspector General of Police
[IGP], Kashmir. The police report confirmed the allegations by the
victim’s family. The report also confirmed that the victim was a
common citizen and was not associated with any banned
organization. Finally, that a charge sheet was filed against Major V.
P. Yadav on 18 April 2000. The SHRC therefore found that the
victim was an innocent person having no connection with any
subversive activities and was tortured to death. The SHRC described
the incident as “a pure and simple murder”.

The Jammu and Kashmir Police and subsequently the SHRC clearly
indict the armed forces, particularly Major V. P. Yadav, in the killing
of the victim. What is unfortunate in such a clear case of murder is
that a charge sheet filed in the year 2000 has not resulted in the trial
and arrest of the victim some twelve years later. While it appears that
the court-martial proceedings have been conducted it is unfortunate
that the access to this court-martial for the family of the victim was
not considered.

Subsequently, what transpired in the court-martial proceedings was
not communicated to the family members of the victim.

Further, this case does not find any mention in the information
provided in relation to Court-Martials conducted by the army.

19 Information on the FIRs was sought through the Jammu and Kashmir
Right to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.
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10.

11.

12.

13.

14.

15.

16.

Therefore, it is likely that the alleged perpetrator may have been
exonerated. Finally, the allegation made by Abdul Ahad Bhat
regarding the collusion of senior ministers of the Government of
Jammu and Kashmir and Major V. P. Yadav in the attempted cover
up of the killings needs to be seriously investigated.

Case No. 36

Victim Details
[Massacre / Extra-Judicial Killings and Rape]
Family 1

1. Hassan Mohammad Sheikh
Age: 70
Son of: Kamal Sheikh
2. Zatum Begum
Age: 35
Spouse: Abdul Ahad
3. Shaheena Akhtar
Age: 14
Daughter of: Abdul Ahad
Showkat Mohammad
Age: 10
Son of: Abdul Ahad
5. Sarfaraz Ahmad
Age: 8
Son of: Abdul Ahad
6. Tahira Parveen
Age: 8
Daughter of: Abdul Ahad
7. Yaseen Akhtar
Age: 10
Daughter of: Mohammad Shafi Dar
Resident of: Bonikat [Guest, brother-in-laws daughter]

Family 2

8. Ahmad Din Sheikh
Age: 55
Son of: Kamaal
9. Sarwa Begum
Spouse name: Ahmad Din Sheikh
Zareena Begum
Age: 30
Spouse name: Mohammad Abdullah [pregnant, 8 months]
Yasmeen Akhtar
Age: 20
Daughter of: Ahmad Din Sheikh
Javaid Akhtar
Age: 15
Son of: Ahmad Din Sheikh
Shugufta Akhtar
Age: 10
Daughter of: Ahmad Din Sheikh

Family 3

Lassa Sheikh

Age: 65

Son of: Ibrahim Sheikh
Zainab Bi

Age: 50

Spouse: Lassa Sheikh
Mohammad Igbal
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17.

18.

19.

Son of: Lassa Sheikh
Shaheena Kousar

Age: 12

Daughter of: Lassa Sheikh
Jabeena Kousar

Age: 8

Daughter of: Lassa Sheikh
Tanveera Kousar

Age: 4

Daughter of: Lassa Sheikh

All residents of: Sailan, Surankote, Poonch District
Alleged perpetrators

1. J.P. Singh, Superintendent of Police [SP] Poonch

[presently Deputy Inspector General [DIG], Jammu

Range], Jammu and Kashmir Police

Major Goora, 9 Para, Army, Camp Bafliaz

3. Additional Superintendent of Police [ASP] Sevak Singh,
Poonch, Jammu and Kashmir Police

4. Mohammad Younis [Operational name: Tiger], Special
Police Officer [SPQ], Surankote Police Station, Jammu and
Kashmir Police

5. Mohammad Rafig Gujjar [Operational name: Pathan],
Surankote, SPO, Police line Poonch, Jammu and Kashmir
Police

6. Magsood Ahmad Khan, Havaldar Grade, Surankote Police
Station, Jammu and Kashmir Police

7. Mohammad Akbar Malik, Havaldar Grade, Surankote
Police Station, Jammu and Kashmir Police

N

Allegations in Brief

On the intervening night of 3 and 4 August 1998, 19 persons [6 male
and 13 female] were killed at the house of Hassan Mohammad
Sheikh in Sailan, Surankote, Poonch.

The cause of the massacre was said to be an act of revenge. Zakir
Hussain, an informer, SPO, and an associate of the alleged
perpetrators, was said to have been killed by a person named Imtiyaz,
son of Lassa Sheikh [one of the victims]. The plan, as publicly
vowed by the army and associates of Zakir Hussain, was to kill 19/20
relatives of Imtiyaz before the burial of their man Zakir Hussain.

The following persons were said to be eye-witnesses to the massacre:

- Mohammad Shabir [age 35], son of Ahmad Din

- Abdul Karim Sheikh [age 60], son of Ibrahim Sheikh

- Hussan Mohammad [age 50], son of Abdul Aaziz

- Masood Ahmed Sheikh [age 35], son of Lassa Sheikh

- Mohammad Rafiq [age 45], son of Sultana Sheikh,

- Abdul Ifhad [unclear] [age 40], son of Hassan Mohammad
- Mohammad Afzal [age 35], son of Hassan Mohammad

- Hassan Mohammad [age 50], son of Abdul Aziz

All the witnesses were residents of Sailan, Surankote, Poonch
district.

Case Progress

The police filed a first information report [FIR] no. 122/1998 was
filed u/s 122 [Collecting arms etc. with intention of waging war
against India], 121 [Waging/attempting or abetting the waging of war
against India], 302 [Murder], 449 [House-trespass to commit offence
punishable with death] Ranbir Penal Code, 1989 [RPC] and 3 EAO
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at Surankote Police Station on 4 August 1998'%°. The FIR states that
the massacre was perpetrated by foreign militants.

After taking suo-moto cognizance, the State Human Rights
Commission [SHRC] conducted spot investigations, presented an
interim report, and issued its final decision on 21 October 1998. The
SHRC directed the Superintendent of Police [SP], Poonch to identify
the perpetrators of the killing. The Unified Command [the highest
security advisory body, consisting of members from the State and
Federal armed forces, including the police; this body advises the
Government on all security matters] was said to be under an
obligation to enquire into the role of the army in the incident. The
SHRC also recommended compensatory benefits at par with the
Wandhama, Ganderbal massacre case of 23 minority Kashmiri
Pandits in which the victim families were to receive Rs.1,00,000 ex-
gratia government relief each andcompassionate employment under
SRO-43 [Statutory Rules and Orders].

The families of the victims killed received ex-gratia government
relief of Rs. 1,00,000 for each death but only a few were given
compassionate employment under SRO-43 [Statutory Rules and
Orders].

Three victim’s families filed a petition before the High Court of
Jammu and Kashmir [Original Writ Petition (OWP) 1572/2011] for
re-investigation and implementation of the SHRC
recommendations'?’. The petitioners sought clarification on whether
the case had been closed with the permission of the court as required
by law. In December 2011, the Station House Officer [SHO],
Surankote Police Station filed a compliance report before the High
Court confirming that the case was closed by declaring the
perpetrators as untraced. A petition seeking transfer of the case to the
Jammu Bench of the High Court had been filed but was dismissed.
Also on record before the High Court is a status report by the SHO,
Surankote Police Station dated 19 September 2012 which states that
the case was investigated and closed on three occasions. Further, that
it is uncertain if the closure report was ever produced before a court
as the relevant documents could not be retrieved from the court or
the police offices. The office of the Sub Divisional Police Officer
[SDPQ], Mendhar, where the file last reached, was gutted in a fire in
September 2010. Based on this report, and a shadow case diary filed,
on 21 November 2012, the High Court ordered a re-investigation by
the Central Bureau of Investigation [CBI].

On 22 May 2012, a complaint was filed before the SHRC alleging
that following the petition filed before the High Court, the following
four alleged perpetrators were harassing family members of the
victims of the massacre, and eye-witnesses to the massacre:
Mohammad Younis, Mohammad Rafiq Gujjar, Mohammad Akbar
Malik and Magsood Ahmad Khan.

Case Analysis

The SHRC final decision of 21 October 1998 may be analyzed. The
SHRC decision begins by narrating the observations of the spot visits
to the scene and surrounding areas of the events, conducted by the
SHRC on 9 September 1998 and 10 September 1998. The following
are the more relevant observations:

120 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. By communication dated 15
June 2012 from the Jammu and Kashmir Police information was provided that
the case was closed by declaring the perpetrators as untraced.

121 Information on the petition number was sought through RT1 on 16
February 2012. Information was provided.
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- The walls of the house of Hassan Mohammad Sheikh,
where the killings took place, were exhibiting bullet holes.
The residents also showed the SHRC team a blanket and
other household items bearing numerous bullet holes.

- Anarmy camp, of the 9 Paras was situated at a distance of
700 feet from the house of Hassan Mohammad Sheikh.

- Following the killings, the other persons from the Sailan
village who had migrated from the village proper were
observed to be in a state of shock. Further, they informed
the SHRC team that no relief had been provided to them
thus far.

Following the above spot visits, an interim report was submitted to
the Government of Jammu and Kashmir on 14 September 1998 to
provide relief to the survivors. The SHRC team took depositions of
eight witnesses. The order states that while many more witnesses
seemed eager to testify, only eight finally did. “The reason given for
not coming forward was orally expressed fear of the army who are in
control of the area and three SPO’s associates of slain SPO Zakir
Hussain...” The order also notes that the army personnel “for some
reason could not participate in the enquiry” despite being invited to
do so.

The SHRC then summarizes the background of the incident and
notes that a militant named “Imtiaz son of Lassa Sheikh” and another
named Mumtaz son of Lassa Sheikh were wanted and were being
chased by Zakir Hussain, who was a SPO and important informer for
the army. On 3 September 1998, Zakir Hussain was killed allegedly
by militants. The relations of Zakir Hussain and the army vowed that
they would take their revenge by killing 19/20 persons before the
burial of Zakir Hussain. This “was heard by a passerby witness while
the Zakir’s body was being removed from the scene”. During the
night hours, 19 persons belonging to the family of Lassa Sheikh and
others were killed. The houses of these families were located in
proximity to each other.

The SHRC order condemns the inaction of the 9 Para army, which
was situated 700 feet away from the site of the killings. The SHRC
states that “...short of any other noise and sound except firing, cries
of killed, did not attract the attention of 9 Paras, who are camping
nearby within the radius of human cry not to speak of firing
sounds...why armed personnel as usual did not come on the spot is a
matter of surprise...the silence of the army presumably leads to
positive conclusion that associates of Zakir slain SPO group to take
revenge of day time incident, planned the attack in question by
taking aid of the force, may be the force to which Zakir slain SPO
served as source, who has promised to avenge his killing”. “The
killing of 19 persons could not be an independent act, without
planning, short of support by the force”. The SHRC further notes that
the mass of people that the SHRC team met ruled out the role of
militants in the killings. These findings of the SHRC was based on
the witness testimony before it, the relevant parts of which are
reproduced below, along with some analysis [while the SHRC states
that witness Jagjit Singh, SHO deposed before it, his evidence is not
summarized in the order]:

- Witness Hassan Mohammad testified to witnessing the
killing of Zakir Hussain on 3 September 1998 by
unidentified armed men. He further deposed that the army
did not allow civilians to move out from their house after
6:30 pm. The testimony relating to the curfew beyond
6:30 pm is important as it could serve to negate any
suggestion that militants/civilians had carried out the
Sailan massacre.

- Witness Aftab Azad testified that six days prior to the
incident there was a rumour that “Imtiaz son of Lassa
Sheikh” had returned to the area. The security forces had
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raided Imtiaz’s house and beaten his family. The witness
also testified to the killing [of presumably Zakir Hussain]
earlier in the day without specifically naming any one.
The witness than testified that he heard firing and people
moving around the house of Lassa Sheikh holding torch
lights [therefore his testimony appears to be about the
evening hours]. The witness also saw the movement of
vehicles on the main road. On the following morning, at
Sailan village, the witness saw people crying and dead
bodies drenched in blood.

- Witness Mohammad Shabir testified that Zakir Hussain
was a SPO and was attached to the 9 Paras at Bafliaz
camp. Zakir Hussain had three more associates working
with him. The witness then testified that on receiving the
information of the death of Zakir Hussain the army arrived
at the spot and declared that they would kill 20 persons
before he was buried. It is uncertain if this is eye-witness
testimony or hearsay. The witness then stated that on the
night of 3 and 4 August 1998 when he came out of his
house, he heard the sounds of people walking with torch
lights [it is unclear whether the witness saw the people
walking with torch lights]. There was a search light from
the nearby camp as well. The witness than saw his family
members [who were subsequently killed] being asked to
go to the house of Hassan Mohammad for a brief talk. The
witness then heard firing and cries but he kept himself
concealed. The witness stated that “he saw army personnel
with torches in hand who went down on the main road in
the torch lights w[h]ere from he heard sounds of vehicles
moving”. The witness stated that he was the only survivor
from his family. The evidence of the witness appears to
clearly implicate the army in the killings at Sailan.

- Mohammad Rafiq Sheikh testified that on 3 August 1998
“the army declared that they will kill 20 persons in
exchange of the killing Zakir”. Once again, as with
witness Mohammad Shabir, it is uncertain whether this is
eye-witness or hearsay testimony.

- Witness Mohammad Afzal testified that he had gone to his
sister’s house on the intervening night of 3 and 4 August
1998 and heard intermittent firing. Further, he saw 10 to
15 persons in army uniform holding torches and stating
that “they have taken revenge of Zakir nicely...” When
the witness reached the house of his uncle where the firing
had taken place he saw heaps of dead bodies. Members of
his own family had also been killed.

- Witness Abdul Karim Sheikh was not present in Sailan
during the night of 3 and 4 August 1998. But, he saw the
dead bodies on 4 August 1998. The witness stated that he
believed the persons responsible for the killings were
personnel of the 9 Paras and three associates of Zakir
Hussain. The witness also testified that “in the house
where the occurrence took place, it was written on the
wall that 5% work has been done leaving 95% to be
done”.

- Witness Dr. Mumtaz Hussain, one of the doctors that
conducted the post-mortem examination, states that rape
committed as well, but for some reason was not included
in the post-mortem report. The SHRC decision
unfortunately does not flesh out this testimony and
therefore the details on rape are unclear.

The evidence on record before the SHRC clearly implicates the
army, 9 Paras camped at Bafliaz. To that extent, it is clear that the
role of the 9 Paras cannot be considered only as inactive by-standers
but as the perpetrators of the killings. Further, while reference is
made by witness Abdul Karim Sheikh to three associates of Zakir
Hussain, the specific role they played in the events, if any, is unclear.
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Further, it is unfortunate that none of the witnesses specifically name
any of the perpetrators, although in the petition filed before the High
Court, the seven alleged perpetrators are named as responsible for the
killings. The SHRC in its conclusions states that the reason for the
killing of the 19 persons at Sailan village was the killing of Zakir
Hussain. Further, the army vowed to kill twenty persons before the
burial of Zakir Hussain. The army was involved in the killing at
Sailan as evidenced by the witnesses that testified to seeing
uniformed army persons during the killings. The SHRC therefore
concluded by indicting the three unnamed associates of SPO Zakir
Hussain, and the armed forces in the area. But, the SHRC failed in
identifying the names of the perpetrators perhaps attributable to a
hasty investigative process. Further, the referral of the case to the
Unified Command is inexplicable as it is a body without any
investigative jurisdiction. Also, intriguing and indicting of the police,
is that the case was closed by declaring the perpetrators as untraced
on three separate occasions. Most indicting of the police is the
response in the 19 September 2012 submission that the file itself
could not be traced and that there was no information on whether this
closure was ever confirmed by a court.

The closing of the case, the misplacing of the case file, and the non-
consideration of the SHRC recommendations points to the
callousness or acquiescence of senior police officials of the Jammu
Range.

The outcome of the CBI investigation remains to be seen.

Finally, and of significance, as per publicly available information,
alleged perpetrator J.P. Singh was awarded the President’s Police
Medal for Gallantry in 1997, and a year after the instant case, the
Police Medal for Gallantry in 1999, and in 2000, the Police Medal
for Meritorious Service. Prior to this, in 1995, he was awarded the
Director General of Police’s Commendation Medal.

Case No. 37

Victim Details

Mohammad Syed Rathore [Abduction and Enforced Disappearance]
Occupation: Miller/working with 8" Battalion, Jammu and Kashmir
Light Infantry [JAKLI], Army

Spouse: Khadam Jan

Son of: Mohammad Arif Rathore

Resident of: Shahpora, Haveli, Poonch District

Alleged perpetrators
1. Captain Mohit, 8™ Battalion, Jammu and Kashmir Light
Infantry [JAKLI], Army, Camp Shahpur, Haveli, Poonch
2. Subedar Balraj, 8" Battalion, Jammu and Kashmir Light
Infantry [JAKLI], Army, Camp Shahpur, Haveli, Poonch
Allegations in Brief
Mohammad Syed Rathore, working for the 8" Battalion JAKLI, was
picked up and killed by Captain Mohit and Subedar Balraj of 8™
Battalion JAKLI, Army, Shahpur Camp, Haveli, Poonch.
Case Progress
The family of Mohammad Syed Rathore approached the State

Human Rights Commission [SHRC] on 3 May 2007 and a final
decision was issued on 2 July 2008.
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The SHRC recommended ex-gratia government relief of Rs.
1,50,000 and compassionate employment under SRO-43 [Statutory
Rules and Orders].

Further, it was recommended that a case of kidnapping and murder
be registered against the alleged perpetrators. Consequent to the
SHRC recommendations, a first information report [FIR] no.
23/2009 u/s 302 [Murder], 364 [Kidnapping/Abducting to murder]
Ranbir Penal Code, 1989 [RPC] was filed at the Poonch Police

Station'??.

By letter dated 24 March 2009, the Senior Superintendent of Police
[SSP], Poonch, informed the Deputy Commissioner [DC], Poonch,
that FIR no. 134/1999 u/s 2, 3 of the Egress and Internal Movement
(Control) Ordinance, 2005 was registered against the victim at the
Poonch Police Station'?,

Further, a chargesheet was produced before the competent court u/s
512 [Record of evidence in absence of accused] Criminal Procedure
Code, 1989 [CrPC] on 21 June 2002. It was also stated that
Mohammad Syed Rathore was not involved in militancy related
activities except for FIR no. 134/1999.

On 27 July 2009, the DC, Poonch, forwarded the case of the victim
for ex-gratia government relief and compassionate employment
under SRO-43, to the Financial Commissioner, Jammu and Kashmir
Home Department. In this letter, the SHRC decision in the matter is
dated as 4 January 2008, and the ex-gratia government relief amount
is placed as Rs. 1,00,000, which is in contrast to the SHRC decision.

Case Analysis

The document available for the purposes of analysis in the instant
case is the SHRC decision of 2 July 2008. The SHRC begins with an
excerpt from the report of the Director General of Police [DGP],
Jammu and Kashmir and SSP, Poonch which is to the effect that the
victim was kidnapped by the “Army personnel mentioned above”
and that he was taken to their post for labour purposes but he has
since never returned. Further, that while the complainant referred to
the incident as taking place on 7 and 8 November 1999, during
investigations the date of occurrence of the incident was found to be
7 and 8 November 1998.

The SHRC decision then states that “the SSP, Poonch has admitted
in his report that Captain Mohit and Subedar Balraj of 8 JAKLI were
operating in the area and they had lifted” Mohammad Syed Rathore
from his water mill during the night of 7 and 8 November 1998.
Further, that Mohammad Syed Rathore then disappeared and that the
custodial disappearance/killing was established against Captain
Mohit and Subedar Balraj.

In the instant case, the SHRC decision, based on investigative
reports, is a clear indictment of Captain Mohit and Subedar Balraj.
But, the date of the incident remains uncertain. While the police
place the occurrence in the year 1998, an FIR is reported by the
police to have been filed against Mohammad Syed Rathore in 1999.
It requires to be investigated whether Mohammad Syed Rathore
disappeared in 1998 or 1999. Further, investigations would be
required on the connection between the FIR filed against Mohammad
Syed Rathore and his disappearance. It also needs to be investigated
why the police did not file a FIR for the disappearance of
Mohammad Syed Rathore by Captain Mohit and Subedar Balraj by

122 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 2 July 2012. No information was provided.
123 Information on this FIR was sought through RT1 on 2 July 2012. No
information was provided.
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their own volition, particularly as they had the opportunity to
investigate Mohammad Syed Rathore in relation his movements
under the repressive Egress and Internal Movement (Control)
Ordinance, 2005 while preparing the chargesheet against him. At that
point they would have met with the family of Mohammad Syed
Rathore for investigations against him and would have learnt of his
enforced disappearance. They should have then filed a FIR. The
reasons for inaction by the police need to be explained.

Apparently from the date of the crime, to when a chargesheet was
filed against Mohammad Syed Rathore, to the time when the police
filed reports before the SHRC, and finally since the filing of FIR no.
23/2009 the police has failed to play a responsible role in
investigations and prosecution. It is inexplicable that only after the
SHRC recommendations, around 10 years after the crime, the police
have filed a FIR, and since then the police has failed to produce any
substantive investigations. Further, the available documents do not
suggest that even a Court-Martial was conducted in this case by the
army.

Case No. 38

Victim Details

1.  Mohammad Ayub Dar [Torture and Extra-Judicial Killing
(Custodial Killing)]
Age: 17
Son of: Abdul Rehman Dar
Resident of: Chraripora, Pakharpora, Budgam District

2. Bashir Ahmed Dar [Torture]
Son of: Abdul Rehman Dar
Resident of: Chraripora, Pakharpora, Budgam District

Alleged perpetrators

1. Waris Shah, In-Charge, Special Operations Group [SOG],
Jammu and Kashmir Police, Camp Pakharpora

Allegations in Brief

Mohammad Ayub Dar along with his brother Bashir Ahmed Dar was
lifted by the SOG Budgam on the intervening night of 1 and 2 June
1999. They were taken to the Pakharpora Police Camp and tortured.
Mohammad Ayub Dar was tied with ropes on a wooden plank and
tortured to death. Subsequent to this, the SOG personnel lodged a
false FIR which stated that Mohammad Ayub Dar was killed in cross
firing. Bashir Ahmed Dar was released.

Case Progress

The State Human Rights Commission [SHRC] took suo moto
cognizance of the case on 7 June 1999 and issued its final decision
on 26 August 2003. Rs.1,00,000 ex-gratia government relief and
compassionate employment under SRO-43 [Statutory Rules and
Orders] for the family of the victim were recommended. Further, the
SHRC recommended that a case for murder of the victim be
registered against Waris Shah and his companions in the Crime
Branch of the police.

First Information Report [FIR] no.77/2003 was filed. A chargesheet
u/s 302 [Murder] Ranbir Penal Code, 1989 [RPC] was presented
before the District and Sessions Judge, Budgam.

The family of the victim filed a petition before the High Court of
Jammu and Kashmir [Original Writ Petition (OWP) 8/2007] against
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the non-implementation of the SHRC recommendations with regard
to ex-gratia government relief and compassionate employment under
SRO-43'2, Further, compensation of Rs. 15,00,000 was also sought.
On 19 April 2007, the petition was disposed of with an observation
that “respondents may take requisite lawful follow up action in terms
of recommendation of” the SHRC.

Case Analysis

The only document on record for the purpose of analysis is the
SHRC final decision of 26 August 2003. The SHRC received a
report from the Prosecuting Officer, Budgam on 14 June 2000.

This report stated that on 2 June 1999 Waris Shah lodged a written
complaint with the Char-e-Sharif Police Station to the effect that
during the intervening night of 1 and 2 June 1999, SOG, Pakherpora,
along with CRPF personnel raided the Dalwan village. The raiding
party came under heavy firing from militants, fire was returned and
Yashpal Singh [no. 213] [but, the FIR refers to Ichpal Singh]
sustained bullet injuries, and one unidentified dead body was also
recovered from the scene of crime along with arms and ammunitions.
FIR no. 34/1999 was filed at the Char-e-Sharif Police Station'>.

The report also states that the dead body belonged to the victim, a
militant. The family of the victim refuted these claims. It was stated
that the victim was innocent, and was abducted for the purpose of
finding his brother, Gulzar Ahmed, who was admittedly a militant.

On 1 August 2001, the SHRC referred the matter to the Crime
Branch for investigations, and these investigations were concluded
on 28 January 2002. The Crime Branch concluded that Gulzar
Ahmed Dar, the brother of the victim, was a militant. Further, that
the victim was arrested, tortured and killed by the SOG. On the
antecedents of the victim, the Crime Branch stated that information
could be sought from the Criminal Investigation Department [CID]
of Jammu and Kashmir Police or the State.

On 8 April 2002, the SHRC sought information on the antecedents of
the victim from the CID. The CID in its report confirmed the same
version of events as reported by the Prosecuting Officer, Budgam on
14 June 2000.

The SHRC, based on the record before it and arguments heard,
concluded that “it cannot be said that Mohammad Ayoub was a
militant and got killed in an encounter”. Further, that the “encounter
version as put by the police, has been smashed and dashed to the
ground by the other wing of the same ___ [text unclear] i.e. Crime
Branch”. The SHRC confirmed that the victim had been tortured to
reveal the whereabouts of his brother, Gulzar Ahmed Dar. The
SHRC therefore recommended that a case be registered against the
alleged perpetrator.

The SHRC decision is a clear indictment of the SOG, and the alleged
perpetrator. But, based on the record available, the only evidence to
suggest the involvement of the alleged perpetrator appears to be that
he was the person who filed the FIR regarding the encounter.
Nonetheless, and despite the passage of 13 years, it is unclear if any
progress has been made on the prosecution of the alleged perpetrator.

124 Information on the petition number was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 2 July 2012. Information
was provided.

%nformation on this FIR was sought through RT1 on 17 May 2012. By
communication dated 13 June 2012 from the Jammu and Kashmir Police a
copy of the FIR was provided. Further, information was provided that the
case was closed by declaring the perpetrators as untraced on 11 October 2000.
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Case No. 39

Victim Details

1. Nazir Ahmad Gilkar [Torture and Extra-Judicial Killing
(Custodial Killing)]
Son of: Abdul Salam Gilkar
Address: Bahaudin Sahib, Nowhatta, Srinagar

2. Javed Ahmad Shah [Torture and Extra-Judicial Killing
(Custodial Killing)]
Son of: Ghulam Mohammad Shah
Resident of: Arampora, Botakadal, Srinagar.

3. Ghulam Rasool Matoo [Torture and Extra-Judicial Killing
(Custodial Killing)]
Son of: Ghulam Ahmad Matoo
Address: Arampora, Nawakadal, Srinagar.

Alleged Perpetrators

1. Abdul Rashid Khan [Operational name: Rashid Billa],
Station House Officer [SHO], Soura Police Station [later
promoted as SDPO (Sub-Divisional Police Officer),
Soura], Jammu and Kashmir Police

2. Tarig Ahmad Guroo, Special Police Officer [SPO], Jammu
and Kashmir Police [Deceased]

3. Assistant Sub-Inspector[ASI], Mohammad Rafiq Chachoo,
Jammu and Kashmir Police

4. Selection Grade Constable Mohammad Shafi
Jammu and Kashmir Police

5. Constable Ajaz-ud-Din Sheikh, Jammu and Kashmir Police

Constable Zakir Hussain Khan, Jammu and Kashmir Police

7. Constable Mushtaq Ahmad Lone, Jammu and Kashmir
Police

Mufti,

o

Allegation in Brief

On 23 June 1999, in the evening hours, Nazir Ahmad Gilkar, Javed
Ahmad Shah and Ghulam Rasool Mattoo were riding a scooter [no.
DL-33-7771] following a wedding. They had a large quantity of
money with them. They were stopped outside the Soura Police
Station by the personnel of the Special Operations Group [SOG] of
the Jammu and Kashmir Police. After frisking and checking their
identity cards all three of them were dragged into the Soura Police
Station and were detained there along with their scooter. Inside the
police station, SHO Abdul Rashid Khan, along with the other alleged
perpetrators tortured them ruthlessly, and later killed all of them.

The family of the victim states that when the victims did not return
home from the marriage party, they went out to search them but
could not find them. They then approached the Soura Police Station.
But the police officials told them that they had no information on the
victims and that they had not taken any person into custody. The
families of the victims went to search in all the military camps but
nothing was traced out.

On 24 June 1999, two dead bodies were reported to the Sheeri Police
Station by N.S.Mehta, Assistant Commandant, 135" Battalion
Border Security Force [BSF]. On 27 June 1999, another dead body
was received from the Dal lake.

Following a newspaper report in a local daily which stated that two
unidentified bodies were found and buried in the Kichama graveyard,
the families of the victims went there and identified the bodies of
Ghulam Rasool Mattoo and Javed Ahmad Shah, on the basis of
clothes and other articles. After some more days, there was other
news about a body being found in the Dal Lake which was later on
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picked up by the police and subsequently buried in the premises of
the Zakoora Police Station. The family of Nazir Ahmad Gilkar went
there and identified the body. Later on, all the bodies were exhumed
pursuant to the orders of district magistrates and were buried in their
native graveyards.

According to the family of Nazir Ahmad Gilkar, he was tortured to
death on the same night of his arrest and his body was thrown into
Dal Lake. The other two victims, who were eye-witnesses to the
killing of Nazir Ahmad Gilkar, were subsequently shot dead and
buried in a graveyard at Kichama, Baramulla.

Case Progress

When the bodies of Javed Ahmad Shah and Ghulam Rasool Mattoo
were exhumed from the Kichama graveyard, the Sheeri Police
Station filed first information report [FIR] no0.31/1999 u/s 364
[Kidnapping/Abducting to murder], 302 [Murder], 201 [Causing
disappearance of evidence/giving false information], 120-B
[Criminal Conspiracy]Ranbir Penal Code, 1989 and the Arms Act,
1959. When the body of Nazir Ahmad Gilkar was recovered from the
Dal Lake, the Nigeen Police Station registered FIR no. 80/1999 u/s
302 [Murder], 364 [Kidnapping/Abducting to murder] Ranbir Penal

Code, 1989'%°. Both the cases were investigated by the Crime
Branch, Srinagar. On the orders of the High Court, Jammu and
Kashmir, the separate charge sheets for the two FIR’s were combined
for a joint trial.

On 25 February 2000, the High Court of Jammu and Kashmir,
Jammu, on being approached by the alleged perpetrators, transferred
the trial from Srinagar to Jammu. Abdul Rashid Khan and
Mohammad Rafiq Chachoo were proceeded against u/s 512 [Record
of evidence in absence of accused] Criminal Procedure Code, 1989
[CrPC]. Abdul Rashid Khan was absconding while Mohammad
Rafig Chachoo was undergoing psychiatric treatment. The alleged
perpetrators were granted bail during the course of the trial. The 1%
Additional Sessions Judge, Jammu acquitted the alleged perpetrators
on 2 February 2008.

The families of the victims filed a petition [Original Writ Petition
(OWP) 902/2008] before the High Court of Jammu and Kashmir,
Srinagar against the non-filing of an appeal by the Government of
Jammu and Kashmir against the acquittal. This remains pending.
Original Writ Petition’s [OWP] 588/1999 and 68/2002"* were filed
before the High Court, Srinagar to provide security to the prosecution
witnesses, travelling and boarding expenses, and a translator for the
case so that the evidence could be correctly translated. Pursuant to a
order passed in OWP 588/1999, security was provided. On 23
September 2002, in OWP 68/2002 the High Court dismissed the
petition without further relief on the other prayers. A Letter Patent
Appeal [LPA no.171/2002]"* was filed against this order. The LPA
was dismissed on 9 April 2003 to approach the trial court for relief.

The incident was widely reported by the media creating pressure on
the Government of Jammu and Kashmir to order an inquiry™*’.

1% Tnformation on both FIR’s were sought through the Jammu and Kashmir
Right to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.

127 Information on the petition number was sought through RTI on 16
February 2012. Information was provided.

128 Information on the petition number was sought through RTI on 16
February 2012. Information was provided.

12 Greater Kashmir,
http://www.greaterkashmir.com/news/2009/Feb/15/fugitive-rashid-billa-in-
valley-police-turn-blind-eye-43.asp, 15 February 2009.

IPTK/APDP


http://www.greaterkashmir.com/news/2009/Feb/15/fugitive-rashid-billa-in-valley-police-turn-blind-eye-43.asp
http://www.greaterkashmir.com/news/2009/Feb/15/fugitive-rashid-billa-in-valley-police-turn-blind-eye-43.asp

Case Analysis

The document that may be analyzed in the instant case is the trial
court acquittal of 2 February 2008. After considering the procedural
history of the case, the court proceeded to summarize the evidence.
Relevant witnesses and their evidence is summarized below:

- Witness Faroog Ahmad, brother of Nazir Ahmad Gilkar,
testified that he had joined his brother at the wedding
function on 23 June 1999. Nazir Ahmad Gilkar exchanged
his slippers with him. The victims left on a scooter that
belonged to Javed Ahmad Shah. They went to Buspora to
see off the bride but did not return. As checking was on
near the Soura Police Station it was thought that the
victims may have been arrested by the police. The witness,
along with others including Parveen, Shagufta, the wife of
Javed Ahmad Shah and Shagufta, the sister of Javed
Ahmad Shah, went to the Soura Police Station before
10:00 pm. The witness asked the police guard at the main
gate if the victims along with the scooter had been detained
and he asked to meet with the SHO of the police station.
He was informed that the SHO was not at the police
station. Shagufta, wife of Javed Ahmad Shah, who had
accompanied the witness to the police station, saw the
scooter parked in the police station. They brought this to
the attention of the police guard who asked them to return
the next morning. The witness along with Iftar Ahmad
visited the Soura Police station on the next morning at 7:30
am. Once again, the police guard informed them that there
was no one in the police station. At this point, the witness
did not see the scooter. Subsequently, the clothes of Nazir
Ahmad Gilkar were identified by Mushtag Ahmad in the
Zakoora Police Station. During the cross-examination, the
witness stated that the Soura Police Station had one main
gate and another interior gate. He talked to the police guard
from the main gate. One could see inside the police station.
It was wrong to state that the clothes of Nazir Ahmad
Gilkar were brought out from a box. They were hanging
from a tree. Prosecution witnesses Ashfag Ahmad Wani,
Mushtag Ahmad Khan and Mushtag Bhat also
accompanied him to the police station. He did not see the
scooter, but “his attention was drawn to this fact by Mst.
Shagufta”. The scooter was lying near the Central Reserve
Police Force [CRPF] post. The inner gate of the police
station had no lights but there was a light outside the
interior gate and it had its effect on the verandah.

- Witness Ashfag Ahmad Wani, nephew of Nazir Ahmad
Gilkar, identified the body of the victim on 1 July 1999 at
the Zakoora Police Station. He enquired from the Munshi
at the police station about the body and he was informed
that the clothes of the victim were hanging from a tree. The
witness recognized the clothes.

- Witness Shagufta, wife of Javed Ahmad Shah, testified that
her husband and the other victims left on a scooter
following the wedding at about 8:30 pm. The witness was
informed that there was checking taking place near the
Soura Police Station. At about 9:45 pm, along with Farooq
Jeelani and others, went to the Soura Police Station. Farooq
Jeelani talked the police guard at the main gate and in the
meanwhile the others joined him. The witness saw the
scooter parked in the police station through a grill. She
believed her husband was in the police station. The police
guard informed them that the SHO was not in the police
station and that they should return on the next day. During
the cross-examination, the witness stated that the Soura
Police Station had an iron gate. The cross-examination
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could not be completed in the court time and later the
accused had no option to further examine the witness.
Witness Reyaz Ahmad, posted as a guard on the second
gate of the Soura Police Station on 23 June 1999, testified
that he knew the accused. The witness denied that any
scooter or person was brought into the police station. The
witness was declared hostile by the prosecution as he
contradicted his Section 161 [Examination of witnesses by
police] CrPC statement. His duty was upto 9:00 pm only.
On examination by the defence counsel the witness stated
that the relations of the deceased victims did not visit him
and enquire about the victims. He stated that the police
station has two gates and the main gate was manned by the
CRPF. No one was brought to the police station from 6:00
pm to 9:00 pm on 23 June 1999. There is a 50 foot distance
between the two gates of the police station and nothing can
be visible of the compound from the entry gate.

Witness Bilal Ahmad testified that he knew the deceased
victims. He joined the wedding celebrations on 23 June
1999 and went in a car to see off the bride. The victims,
riding on their scooter, were checked by the Soura Police
Station. The victims did not return and their families
started searching for them. He was informed by the
families of the victims that the victims’ scooter was lying
in the Soura Police Station. But, on the following, the
victims nor their scooter was found at the police station. In
cross-examination, the witness testified that the Soura
Police Station has a big gate. The scooter was following his
car till the Sabzi Mandi.

Witness Shagufta, the sister of Javed Ahmad Shah and
cousin of Ghulam Rasool Mattoo, testified that the
deceased victims had gone on a scooter to see off the bride
following the wedding on 23 June 1999 at about 6:00/7:00
pm. They did not return. She along with other visited the
Soura Police Station. The witness testified that she saw the
scooter at the police station. The person at the gate asked
them to return the following day as there was no officer at
the police station. The gatekeeper also told them that if
they do not leave the police station he would shoot them.
The witness was accompanied by Farooq, Shagufta and
others. The witness did not visit the police station on the
following day. But, she was informed that neither the
scooter nor the victims were found in the police station.
During cross-examination, the witness stated that she does
not know the registration number of the scooter and that it
had no “specific identity”. She could not remember how
she had recognized the scooter at the police station.
Witness Peer Noor-ul-Haqg, a stamp vendor, testified that
he was abducted by SDPO Abdul Rashid Khan and ASI
Mohammad Rafiq Chachoo [in the judgment he is stated to
have referred to him as “ASI Cheechu”] of the Soura
Police Station a few days prior to 23 June 1999. He was
torture for two / three days. On 23 June 1999, two persons
were brought to his room. They informed him that they had
been arrested when they were returning after seeing off
their sister-in-law and the police had seized their money
and scooter. The witness is then stated to have testified that
“the cries were for about one and a half hour”. This
appears to be a reference to the torture of one or more of
the victims. The witness testified that he did not find these
persons the next morning. During cross-examination, the
witness testified that the height of the main gate is 10 feet
and there is a five / six foot grill.

Witness Parveen testified that she along with Shagufta,
Faroog Ahmad and others went to the Soura Police Station.
No date is mentioned but there is a reference in the cross-
examination to the bride being seen off by the victims on a
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scooter. Therefore presumably the police station visit took
place on 23 June 1999, as referred to by other witnesses.
The power was off at the police station. The gatekeeper
was asked to enquire about the deceased victims. They
were asked to return the following day as there was no
officer in the police station. The gatekeeper threatened
them with a gun. The wife of Javed Ahmad Shah
recognized the scooter in the police station. No damage
appears to have been done to her testimony in cross-
examination.

- Witness Mukhteyar Ahmad Bazaz testified that he along
with others had gone to Buspora to see off his cousin sister.
On his return he saw police personnel checking the scooter,
which was bring ridden by the deceased victims, near the
Soura Police Station. The victims did not return. But, on
cross-examination the witness stated that he did not see the
scooter of the victims being checked by the police.

Following the above evidence [which included other witnesses that
turned hostile], the accused did not produce any evidence in defence.

Before considering the analysis of the trial court, a few preliminary
comments may be made:

- There exists a potentially minor discrepancy in the
testimony of Shagufta, wife of Javed Ahmad Shah, as she
refers to Faroog Ahmad as Farooq Jeelani.

- The testimony of witness Parveen on the lack of power at
the Soura Police Station may have an impact on the
witnesses testimony regarding the sighting of the scooter
and Farooq Ahmad’s testimony that there was a light
outside the interior gate. But, with the evidence presently
on record, it could be argued that this testimony by itself
does not discredit the other witnesses.

The trial court, while pointing out contradictions between the witness
testimony and on occasion their past statements to the police, did not
find strong evidence of even the sighting of the scooter at the Soura
Police Station.

Further, no link between the crimes and the alleged perpetrators was
found. The prosecution was criticized for not building a strong case.
The alleged perpetrators were therefore acquitted, except for SDPO
Abdul Rashid Khan, who was absent throughout the trial. No final
order was passed against him.

The evidence in total does strongly suggest that the victims were
stopped by personnel of the Soura Police Station, the scooter was
sighted at the police station, and SDPO Abdul Rashid Khan and ASI
Mohammad Rafiq Chachoo atleast appear to be in operation during
the incident at the Soura Police Station.

Further, the killing of all three victims is beyond doubt. But,
admittedly, the evidence as it is does not indict any of the alleged
perpetrators.

Serious enquiries would need to be made on the fairness of the trial
and whether the investigation and prosecution of this case,
considering it was being conducted against police officials, was done
in a rigorous and professional manner.

From the shifting of the trial to Jammu, to the various witnesses,
including police personnel, who turned hostile, to the fact that SDPO
Abdul Rashid Khan continues to abscond, it is clear that the alleged
perpetrators were assisted, and continue to be assisted, in evading
justice.
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Case No. 40

Victim Details

Muhammad Sultan Bhat [Extra-Judicial Killing]

Age: 28

Occupation: Government employee [Notified Area Committee]
Son of: Muhammad Akbar Bhat

Spouse: Rafiga

Resident of: Ganjpora, Batvin, Ganderbal District

Alleged perpetrators

1. Ghulam Mohammad Kaloo [Operational names: Ghulam
Mohammad Sheikh / Mama Ikhwani], Government backed
militant [Ikhwan]

2. Major S. Sehgal, Adjutant, In-charge of Camp, 5 Rashtriya
Rifles [RR], Army, Camp Doderhama, Ganderbal

3. Lance Naik [Lance Corporal] Vikram Singh, 5 Rashtriya
Rifles [RR], Army, Camp Doderhama, Ganderbal

4. Constable Vinod Kumar, 5 Rashtriya Rifles [RR], Army,
Camp Doderhama, Ganderbal

Allegations in Brief

The family of Muhammad Sultan Bhat states that on the intervening
night of 19 and 20 September 1999, at about 10:00 pm, the victim
was sleeping in the room when there was a loud banging on the door
of the house. The family identified the person as Ghulam
Mohammad Kaloo accompanied by army personnel and other
Ikhwan. The victim was then taken away.

The next day there was an election in the area and the family went to
the polling booth to ask about the victim but they were not told
anything. In fact the army did not accept that they had arrested the
victim the day before. The family was told by the head of the village
[Mukhdam, namely Muhammad Magbool Lone] that the wife of the
victim, Rafiga was in love with Ghulam Mohammad Kaloo and for
that reason the victim was abducted.

On the next morning, the family of the victim went to the Shadipora
Police Post at about 9:00 am and reported that matter about the
victim’s abduction but the police only gave assurances to them,
according to the family of the victim. The family states that they kept
on searching for him for the next ten days but the family found no
clue.

On 30 September 1999, the family went to the Ganderbal Police
Station and asked about the whereabouts of the victim. The police
asked them about the identification mark of the victim and the family
told them that the victim had a mark on his right arm. The police then
told the family that they had found a body with the same
identification mark at Reshipora, Ganderbal. Then the family went to
Reshipora and enquired about the recent burials in the graveyard in
the area. The family later sought permission from the District
Administration Office and on the next day the body of the victim was
exhumed.

The family states that the victim was a militant of Al-Jehad in early
1990’s and he was picked up from his house and detained for three
years and after his release he never got involved in any militant
activity.

The family of Muhammad Sultan Bhat gave a statement to the IPTK
on 22 February 2012.
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Case Progress

First Information Report [FIR] no. 158/1999 u/s 307 [Attempt to
murder] Ranbir Penal Code, 1989 [RPC] and 7 [Prohibition of
acquisition / possession / manufacture / sale of prohibited
arms/ammunition] / 27 [Punishment for possessing arms etc. with
intent to use them for unlawful purpose] Arms Act, 1959 was lodged
at the Ganderbal Police Station on 20 September 1999, This was
registered by Major S. Sehgal of 5 RR, in-charge Doderhama,
Ganderbal Army camp and stated that the victim was a militant and
killed in cross firing during an operation at Dilari village, Manasbal.
The body of the victim was handed over to the Ganderbal Police
Station.

The family of the victim filed a complaint before the State Human
Rights Commission [SHRC] on 7 July 2000. The final decision of
the SHRC was delivered on 1 October 2007. Ex-gratia government
relief of Rs.1,00,000 and compassionate employment under SRO-43
[Statutory Rules and Orders] were recommended. The SHRC also
recommended that the FIR lodged in the case be reopened and
investigated by the Crime Branch. On the non-implementation of the
SHRC recommendations, and the opinion of the District Level
Screening-cum-Coordination Committee [DLSCC] that case was not
covered under the ex-gratia government relief rules, the family of the
victim filed an application before the SHRC on 29 January 2009. On
25 March 2009 the SHRC stated that it had no power to get its
recommendatory judgments implemented.

The family of the victim filed a petition before the High Court of
Jammu and Kashmir [Original Writ Petition (OWP) 370/2009] on
non-implementation of the SHRC recommendations**!. The State of
Jammu and Kashmir and the Jammu and Kashmir Police authorities
filed their objections. It was stated that the issues of
relief/compensation did not pertain to them.

Further, on the issue of reopening of investigations, it was stated that
the investigations were still ongoing. It was also stated that the
investigations in the case had been reopened and were being
investigated by the “respondent organization” [presumably the Crime
Branch which was a party to the proceedings]. The most recent order
of the High Court on record is of March 2012 where the High Court
states that the investigations suggest the involvement of the alleged
perpetrators in the crime, and directed the Chief Secretary, Civil
Secretariat, State of Jammu and Kashmir, and the Director General
of Police [DGP], Jammu and Kashmir, to intervene and allow the
production of the alleged perpetrators before the investigators.

Case Analysis

The SHRC final decision on 1 October 2007, along with the
proceedings in the High Court, may be analysed as indictments
against the alleged perpetrators.

The Jammu and Kashmir Police reports before the SHRC stated that
an encounter took place on 20 September 1999, between personnel of
the 5 RR and militants. One militant, the victim, was killed in the
exchange of fire. The SHRC heard witness testimony. Witness Haji
Mohammad Magbool Lone, Lambardar [Numberdar, de facto
revenue authority in the village], stated that the victim had been
lifted by the army. But, this witness, based on the summary in the
SHRC decision, appears to provide hearsay evidence only. Two other

%0 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.

31 Information on the petition number was sought through RT1 on 16
February 2012. Information was provided.
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witnesses, Chowkidar [Village guard] Ghulam Rasool Lone and Aziz
Bhat stated that the victim was a surrendered militant, and his wife
had “illicit relations” with an Ikhwan and that was the cause of his
death. The SHRC based on the record before it reached the
conclusion that the victim was a surrendered militant and at the time
of his death an employee in the Town Area Committee, Ganderbal.
The SHRC also found that the victim’s wife did have “some affairs”
with Ghulam Mohammad Kaloo, who then, with the “connivance of
the Security Forces”, kidnapped and killed the victim. The SHRC
disbelieved the version of events regarding an encounter with
militants as stated by Senior Superintendent of Police [SSP] Crime
and Additional Director General of Police [ADGP], Criminal
Investigation Department [CID] as it stated that if an encounter had
taken place it was likely that there would have been some injury to
the security forces as well. Further, the SHRC also pointed out that
the dead body of the victim should have been handed over to the
police.

The numerous compliance reports filed by the Jammu and Kashmir
Police before the High Court may also be considered for the purposes
of analysis. Compliance report dated 3 March 2010 stated that the
body of the victim was exhumed on 30 September 1999 by the orders
of the District Magistrate, Srinagar, in the presence of the Tehsildar
[Executive Magistrate 1% Class], Ganderbal and others. Further, that
the case was closed by declaring the perpetrators as untraced on 28
December 1999, but reopened under the Crime Branch on 25 April
2005. This compliance report also confirms that the victim was a
surrendered, and not an active, militant. Compliance report 2 June
2010 stated that the Crime Branch visited the 5 RR Camp at
Doderhama, Ganderbal and met with Commanding Officers Colonel
A.K. Botail and Lieutenant Colonel Joshi. On seeking information
with regard to the operation that formed the subject matter of the
FIR, the Crime Branch was informed that relevant records for the
period were not available as the operation had taken place many
years back. Nonetheless, the Crime Branch was informed that the
operation was an ambush operation. Compliance report of 2 July
2010 confirmed the involvement of Ghulam Mohammad Kaloo in
the abduction and killing of the victim. This was based on eye-
witness testimony recorded during the investigations. But, the report
stated that despite strenuous efforts Ghulam Mohammad Kaloo was
yet to be arrested.

Further, based on the investigations conducted, the offences in the
original FIR were omitted and sections 364 [Kidnapping/Abducting
to murder], 302 [Murder], 120-B [Criminal Conspiracy] Ranbir
Penal Code, 1989 [RPC] were considered proved against Ghulam
Mohammad Kaloo and unidentified army personnel of the 5 RR,
Doderhama, Ganderbal. In its subsequent, undated report, the Crime
Branch stated that it had been informed by the 5 RR Camp,
Ganderbal, that Ghulam Mohammad Kaloo was not associated with
them. Further, that the Inspector General of Police [IGP], Crime had
written to the Commandant, 31 Sub Area, to cause the appearance of
Major S. Sehgal, Lance Naik Vikram Singh and Constable Vinod
Kumar before the Crime Branch at the earliest. In a subsequent
undated status report [but presumably of April 2011], the Crime
Branch stated that the 5 RR wunit had been “enthusiastically
instrumental in getting the case closed as untraced by Police Station
Ganderbal” in the initial proceedings of the case.

Another status report of the Crime Branch, undated once again but
presumably around September 2011, confirms that Major S. Sehgal,
Lance Naik Vikram Singh and Constable Vinod Kumar were main
accused in this case along with Ghulam Mohammad Kaloo.

Also on record is the order of the Chief Judicial Magistrate [CIM],

Srinagar of 31 May 2011 where the CJM stated that there was
enough material on record to disclose the involvement of Major S.
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Sehgal, Lance Naik Vikram Singh and Constable Vinod Kumar in
the crime and a notice was served on the Commanding Officer of the
alleged perpetrators to produce the alleged perpetrators before the
investigators. The armed forces therefore appear to be not
cooperating with the investigations in an attempt to evade justice and
shield the alleged perpetrators.

The final point to be considered would be the status report filed
before the High Court by the Jammu and Kashmir Home
Department[the date of this status report is unclear but it would
appear to be around September 2010].

While on one hand the Crime Branch appears to have found the
victim to have been a surrendered militant only, the Home
Department, in the context of relief/compensation, finds the victim to
have been actively involved in militancy. This contradiction is
clearly unfortunate and serves as an example of the various fronts
that the family of the victim in the instant case have had to struggle
against.

The above documents on record therefore clearly indict the alleged
perpetrators in the crime of abduction and killing of the victim. But,
despite this and the passage of 13 years, the perpetrators have evaded
justice. Further, the available documents do not suggest that even a
Court-Martial was conducted in this case by the army.

Case No. 41

Victim Details
1. Mohammad Amin [Torture and Extra-Judicial Killing]

Son of: Habib-Ullah Malik
Resident of: Tendla, Doda District
2. Jaffar Hussain [Torture and Extra-Judicial Killing]
Son of: Ghulam Nabi Malik
Resident of: Tendla, Doda District
3. Abdul Majeed [Torture and Extra-Judicial Killing]
Son of: Ahad Wani
Resident of: Tendla, Doda District
4. Noor Mohammad [Torture]
Son of: Abdul Sattar
Resident of: Tendla, Doda District
5. Abdul Rashid [Torture]
Son of: Mohammad Ramzan
Resident of: Tendla, Doda District
6. Parvaiz Ahmad [Torture]
Son of: Faiz Ahmad
Resident of: Banatyas, Doda District
7. Anayat-Ullah [Torture]
Son of: Din Mohammad Naik
Resident of: Bhatyas, Doda District
8.  Mohammad Abdullah [Torture]
Son of: Alaf Din
Resident of: Doloo, Doda District
9. Javed Igbal [Torture]
Son of: Mohammad Shafi Wani
Resident of: Tendla, Doda District
10. Abdul Qayoom [Torture]
Son of: Alia Khanday
Resident of: Chillibala, Doda District
11. Mohammad Ramzan Malik [Torture]
Son of: Gulla Malik
Resident of: Tendla, Doda District
12. Liagat Ali [Torture]
Son of: Munawar Din
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Resident of: Tendla, Doda District
13. Arshad Hussain Malik [Torture]

Son of Abdul Rashid Malik

Resident of: Dadian, Doda District
14. Javed Ahmad [Torture]

Son of: Mohammad Ramzan

Resident of: Dadian, Doda District
15. Farooq Ahmad [Torture]

Son of: Noor Mohammad

Resident of: Tendla, Doda District
16. Abdul Gani [Torture]

Son of; Ali Mohammad

Resident of: Dadian, Doda District

Alleged perpetrators

1. D.N. Gupta, 5" Sikh Light Infantry [Sikh LI], Army

2. Major Ranjan Mahahan, 5™ Sikh Light Infantry [Sikh LI,
Army

3. Captain Vineet, 5™ Sikh Light Infantry [Sikh LI], Army

Allegations in Brief

The victims were called to the army post Gandoh on 21 January
2000. They were severely tortured by the alleged perpetrators due to
which Mohammad Amin, Jaffar Hussain and Abdul Majeed died.
The others were injured.

Case Progress

First Information Report [FIR] no. 4/2000 u/s 302 [Murder], 307
[Attempt to murder], 109 [Abetment] Ranbir Penal Code, 1989
[RPC] was filed at the Gandoh Police Station on 22 January 2000%%2.

The State Human Rights Commission [SHRC] instituted the
proceedings on 10 July 2000 and a final decision was delivered on 2
June 2008, and Rs. 2,00,000 relief was recommended for families of
Mohammad Amin, Jaffar Hussain and Abdul Majeed, and
compassionate employment under SRO-43 [Statutory Rules and
Orders]. It was noted that Rs. 1,00,000 had already been paid. Rs.
75,000 was recommended for each of the other victims.

Case Analysis

The document on record that may be considered for the purpose of
analysis is the SHRC decision of 2 June 2008. The SHRC arrived at
its decision by considering the following:

- A magisterial enquiry was conducted by Sub-District
Magistrate, Bhaderwah where witness statements were
considered and it was concluded that the alleged perpetrators
were responsible for the deaths and injuries caused to the
victims. It was also noted that due to threats from the army the
witnesses had submitted affidavits denying the charges.

- The report of Senior Superintendent of Police [SSP], Doda,
dated 13 September 2000, was also considered. This report,
without naming the alleged perpetrators, confirmed that the
victims had been called to the army post Gandoh on 21 January
2000, were tortured and Mohammad Amin, Jaffar Hussain and
Abdul Majeed died whereas the others sustained injuries.
Further, that the post-mortem reports of the three dead victims
indicated the cause of death being shock due to trauma. With
regard to the injured persons, the medical officer had reported
that the injuries had been caused by a blunt object.

132 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 2 July 2012. No information was provided.
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Based on the above, the SHRC found in favor of the victims and
recommended that the investigation in the FIR registered be
finalized. It is unfortunate that the SHRC in this case took seven
years to deliver its final decision.

Further, despite the passage of 12 years there appear to have been no
investigations or prosecutions.

The available documents do not suggest that even a Court-Martial
was conducted in this case by the army.Therefore, an inference could
be drawn that the instant case has not been prosecuted and neither
has any court-martial been conducted, thereby ensuring absolute
impunity for the alleged perpetrators.

Case No. 42

Victim Details

1. [Name withheld] [Rape]
Spouse: [Name withheld]
2. [Name withheld] [Rape]
Daughter of: [Name withheld]
Residents of: Village Nowgam, Banihal, Doda District

Alleged perpetrators

1. Captain Ravinder Singh Tewatia, Commander, C-
Company, 12 Rashtriya Rifles [RR], Army, Upper Gund,
Banihal

2. Bharat Bhushan, Special Police Officer [SPO], Jammu and
Kashmir Police

3. Shailender Singh [Operational name: Razaq], SPO, Jammu
and Kashmir Police

4. Sanjay Kumar [Operational name: Mohammad Saleem],
SPO, Jammu and Kashmir Police

Allegations in Brief

On 14 February 2000, the alleged perpetrators came to the residence
of the victims at about 8:00 pm. The alleged perpetrators asked the
two victims to prepare tea. The family members were then asked to
come out of the house for their statements to be recorded. Then the
victims were taken in two separate rooms and raped by Captain
Ravinder Singh Tewatia and SPO Bharat Bhushan. The other two
alleged perpetrators remained outside the house, at a local inn,
keeping guard. After about three hours the alleged perpetrators left.

Case Progress

First Information Report [FIR] no. 20/2000 was filed in the Banihal
Police Station u/s 452 [House trespass after preparation for
hurt/assault/wrongful restraint], 342 [Wrongfully confining person],
356 Ranbir Penal Code, 1989 [RPC] on 15 February 2000. The FIR
states that both the victims were raped. The alleged perpetrators are
not named**. The 15 June 2012 communication from the Jammu and
Kashmir Police states that the case was closed as chargesheeted and
transferred to the Sessions Court, Jammu on 19 October 2007 from
the Sessions Court, Ramban.

%% Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. By communication dated 15
June 2012 from the Jammu and Kashmir Police a copy of the FIR was
provided.
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Following the investigations, two separate chargesheets were
prepared [u/s 376 (Rape), 452 (House trespass after preparation for
hurt/assault/wrongful restraint), 342 (Wrongfully confining person)
and 166 Ranbir Penal Code, 1989 (RPC)] for Captain Ravinder
Singh Tewatia and SPO Bharat Bhushan. Both chargesheets were
produced on 1 April 2000 at the Chief Judicial Magistrate [CIM],
Banihal. SPO Bharat Bhushan was committed for trial on 1 April
2000 to the court of Additional Sessions Judge, Ramban. During the
trial he was granted bail. On 1 April 2000, Captain Ravinder Singh
Tewatia, and his chargesheet were forwarded to the army authorities.
A Summary General Court-Martial [SGCM] was convened and
Captain Ravinder Singh Tewatia was found guilty u/s 376 (1) [Rape]
Ranbir Penal Code, 1989 [RPC] and was sentenced vide order dated
1 October 2000 to dismissal from service and imprisonment for
seven years. Captain Ravinder Singh Tewatia challenged the order of
1 April 2000 by the CJM, Banihal before the Additional Sessions
Judge, Ramban, which was rejected on 14 December 2000, and then
filed Criminal Revision no. 11/2001 before the High Court of Jammu
and Kashmir. Captain Ravinder Singh Tewatia also challenged the
findings of the SGCM on 1 October 2000 [which was confirmed by
the Confirming Authority on 14 December 2000] before the High
Court, Jammu bench, in Original Writ Petition [OWP] 742/2001.

The final judgment in this case by the High Court was on 31
December 2002. The judgment of the SGCM was set aside. Criminal
Revision no. 11/2001 was considered infructious and disposed off.
The High Court considered the medical report on record which found
evidence of recent sexual assault. The Union of India, Ministry of
Defence, filed a Letter Patent Appeal [LPA no.17/2003] before the
Jammu bench of the High Court that remains pending before the
court to date.

Information on the petition numbers was sought through the Jammu
and Kashmir Right to Information Act, 2009 [RTI] on 2 July 2012.
No information was provided. Further, two RTI’s were filed, to the
Director Litigation, Jammu, and the Jammu Bench of High Court, on
26 April 2012 for the documents, including the final findings, at the
SGCM level. While responses were received, the documents were
not provided for varied reasons.

Case Analysis

For the purposes of analysis, the documents on record available to
the IPTK will be considered. Essentially, the submissions before the
High Court in OWP 742/2001, including the final decision of 31
December 2002 may be considered. While arguments on procedural
issues were raised, the focus of this analysis will be on the
substantive issues.

The substantive arguments of Captain Ravinder Singh Tewatia
before the High Court were as follows:

- Though “complainant party” knew the Captain Ravinder Singh
Tewatia “very well” much before the occurrence and alleged to
have identified him during the occurrence, no mention was
made of him in the FIR or before the police or other authorities
who met with the concerned persons. The identity of Captain
Ravinder Singh Tewatia was mentioned for the first time before
the SGCM. The involvement of the Captain Ravinder Singh
Tewatia in the occurrence came to be established during an
identification parade conducted by the Tehsildar at the Ramsu
Police Post, where he was identified by victim no.2 andher
father.

- There is a contradiction between the testimony of victim no.2
and her father. Victim no.2 states that she was raped in the
kitchen on a mat. Following the rape, she folded the mat and
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then had a bath. Her father states that when he saw victim no.2
after the rape, she was unconscious.

- There were ten members of the family in the house during the
occurrence. There were allegation of beating but none of the
family members was found to have been injured. Further, victim
no.2, on medical examination, was found to be “sound and
oriented and without any mark of injury on any part of the
body”.

- The medical report pertaining to the examination of victim
victim no.2 is a fabricated document.

- According to Sona-Ullah and the FIR the timing of the
occurrence was 8:00 pm. But, the evidence suggests that the
ambush party under the command of Captain Ravinder Singh
Tewatia left the company location at Upper Gund at 8:30 pm
and “after deploying in the way the army personnel near the
house of Abdul Gani Rather and two SPOs at namely
Shailender and Sanjay” at a local inn, Captain Ravinder Singh
Tewatia and SPO Bharat Bhushan reached Nowgam at 9:00 pm.
Therefore, the four persons who were at the house of the victim
at 8:00 pm could not have included the alleged perpetrators.

- The statement of Captain Ajit Singh pertaining to the confession
of Captain Ravinder Singh Tewatia is unreliable. As per Captain
Ajit Singh the confession was made on the morning of 15
February 2000 but the confession was not disclosed to the
senior officers of Captain Ravinder Singh Tewatia in the same
evening, when investigations were being made. This was
brought up by the prosecution for the first time before the
SGCM. There were also other contradictions in the statement of
Captain Ajit Singh.

Attached to the main submissions of Captain Ravinder Singh
Tewatia before the High Court was a letter addressed by his advocate
under Section 164 of the Army Act, 1950 to the Defence Secretary,
Government of India. This letter makes the following additional
substantive arguments:

- While repeating the argument that the name of Captain
Ravinder Singh Tewatia was not mentioned in the FIR, it is
submitted that the father of victim no.2 on being questioned
[presumably before the SGCM] stated that this was due to the
fear of the family in specifically naming the perpetrator. Victim
no.2 also deposed to being threatened by Captain Ravinder
Singh Tewatia prior to the rape. The response given in this letter
is that this is not a believable statement as the father of victim
no.2 was in the company of “his own people”.

- The father of victim no.2 had been investigated earlier by
Captain Ravinder Singh Tewatia for his involvement with

the next morning to her uncle. She also stated that following the
rape she did not fold the blanket. But she did have a bath. The
main act of rape was for about 30 minutes. She stated that
Captain Ravinder Singh Tewatia had sexual intercourse twice
with her. She also stated that she did not reveal the name of the
perpetrator out of fear.

The testimony of the father of victim no.2 is also reproduced in
great detail. The testimony is very similar to the testimony of
victim no.2. The father also stated that when he entered the
kitchen, his daughter was unconscious. After she awoke she told
her parents that she had been raped.

The testimony of Captain Ajit Singh is also reproduced in great
detail. The crux of his testimony was that on 15 February 2000
Captain Ravinder Singh Tewatia told him that he had sexual
intercourse with victim no.2.

The High Court also considered the testimony of SPO’s
Shailender Singh and Sanjay Kumar. From their testimony, the
High Court concluded that “Imtiaz” was a code name, but it is
unclear whose code name it was.

In its conclusions, the High Court stated the following:

- “If the evidence of these SPQO’s is discarded, then
there remains nothing to substantiate that the
petitioner ever entered the house in question”.

- That the name of Captain Ravinder Singh Tewatia,
which was known to victim no.2 and her father should
have been told to the police. At the very least, the
uncle or other relatives should have been informed.
Further, victim no.2never stated in the FIR that she
was raped twice. victim no.2is not a reliable witness.

- The allegations of persons being beaten is not reliable
as there were no injury marks on any of the persons.

- The villagers, following the incident, were protesting
against the 31 RR, of which Captain Ajit Singh was a
part. This was considered to be the reason why
Captain Ajit Singh chose to shift the blame to Captain
Ravinder Singh Tewatia.

- “That the parents of the girl” stated that she was found
unconscious following the alleged rape, but victim
no.2stated that she went for a bath. This was a
contradiction.

- That who typed the medical report, and why it was
signed by only three out of the four Doctors is
unclear. Further, it is unclear whether it was typed on
the date of examination or thereafter. No reliance can
be placed on the medical report.

militants. This coupled with the area in question being a “hub of
militancy activities” and the “people having a soft corner for
militants” suggests that the allegations of rape were unreliable.
The lack of injuries on victim no.2, lack of any shouting or
struggle on her part, suggests there was no rape but consensual
sexual intercourse. Further, the father of victim no.2 asked
Captain Ravinder Singh Tewatia to be careful that the victim
was not impregnated. Therefore, his concern was on the issue of
impregnation, thereby suggesting that the intercourse itself was
consensual.

The final decision of the High Court was issued on 31 December
2002. The relevant points are as under:

The testimony of victim no.2 is reproduced in great detail. One
point of interest is a reference to a person named “Imtiaz” who
spoke in Kashmiri. She also stated that she recognized alleged
perpetrator no.1 when they were in the kitchen as he had come
to their house on a raid about a month prior to the incident. She
mentioned this to her parents after the incident of rape and on
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Based on the above findings, the decision of the SGCM was set aside
and the statement of victim no.2was found unreliable.

Before analyzing the decision of the High Court, the following
preliminary points may be made:

- The IPTK does not have a copy of the decision of the SGCM.
Further, the victims, or their family members, have not been met
by the IPTK. Therefore, this limits the scope of the analysis.

- From the reading of the documents it appears that the conviction
of Captain Ravinder Singh Tewatia was for the rape of victim
no.2. But, technically, as it was allegedly a joint operation, the
charge for both rapes could hold against him.

- The documents available provide very little information on the
rape allegation against SPO Bharat Bhushan, except the
information received by RTI which may pertain to SPO Bharat
Bhushan as well. Therefore, the analysis will focus on the
allegations against Captain Ravinder Singh Tewatia.

The submissions and findings may now be analysed as follows:
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- There appears to be a contradiction on when Captain Ravinder
Singh Tewatia was first identified i.e. during the identification
parade or before the SGCM. Further, on one hand he states that
medical examination confirms that victim no.2 was not injured.
On the other hand he suggests the medical report was a
fabricated document. Further, the medical report does confirm
sexual assault.

- The issue of Captain Ravinder Singh Tewatia not being named
in the FIR appears to be a major issue. The family of the victim
suggest that this was due to their fear. It would prima facie
appear to be unfortunate that the High Court chose to dismiss
fear as a legitimate reason. Within the context of Jammu and
Kashmir, it would appear to be a legitimate reason. Further,
while victim no.2states that she informed her parents right after
the incident, and her uncle the following day, that Captain
Ravinder Singh Tewatia was responsible, the High Court erred
by not giving any weightage to this. Further, while on one hand
the High Court accepts that the uncle was informed,
subsequently the High Court states that he was not informed.
This would once again appear to be an error on the part of the
High Court. Further, the mere fact that victim no.2, or Sona-
Ullah, did not mention earlier that she was raped twice, while a
contradiction for the High Court, appears to be very minor.

- The issue of what exactly victim no.2did immediately following
the rape also appears to be an issue that the High Court gave
weightage to. Based purely on the records available, the
contradiction is not adequately made out. While victim no.2
does state that she had a bath, she does not explicitly state that
she was not unconscious immediately following the rape.

Therefore, based on the record available, it would appear that the
story of victim no.2is consistent with the other evidence, and that the
High Court erred by overturning the SGCM decision.

The final point to be considered is the manner in which the
Government of Jammu and Kashmir has approached the matter. In
response to a RTI application filed, the Director of Litigation, Jammu
has stated vide letter dated 17 May 2012 that the Government of
Jammu and Kashmir did not challenge the High Court judgment as
the order was not directed against the State. Considering that the
police within the State deemed it fit to file a chargesheet in the case,
it is unfortunate that the Government did not deem it fit to further
litigate the matter. This is particularly alarming considering that the
LPA filed by the Ministry of Defence remains pending from 2003.

Further, in addition to concerns with the court-martial proceedings in
Jammu and Kashmir, it is clear that the instant case should have been
tried before the criminal courts.

Firstly, in light of section 34 [Common intention] of the Ranbir Penal
Code, 1989 [RPC], Captain Ravinder Singh Tewatia would be guilty
of the rape of both victims.

Second, by splitting the case between the court-martial and the
criminal court, the efficacy of the trial is affected.

Finally, it is concerning that the trial of SPO Bharat Bhushan does
not appear to have reached any logical conclusion. It is also
unfortunate that SPO’s Shailender Singh and Sanjay Kumar, who
abetted in the crime, do not appear to have been proceeded against.

This case is also an example of the inevitability of the acquittal of
alleged perpetrators as even when a court-martial finds a person
guilty, ultimately the processes of justice appear to result in a denial
of justice.
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Case No. 43

Victim Details

Ghulam Qadir Sheikh [Abduction and Enforced Disappearance]

Son of: Subhan Sheikh, Zeba

Resident of: Gund, Shatipora [also referred to as Sonthipora],
Kralpora, Kupwara District

Alleged perpetrators

1. Major Agarwal, 14" Rajputana Rifles, Army, Camp
Panzgam, Kupwara

Allegations in Brief

On 8 March 2000, Ghulam Qadir Sheikh was picked up by army
personnel of the 14Rajput Rifles and has disappeared since.

Case Progress

A missing report was entered in the Daily Diary vide no. 6 of the
Kralpora Police Post on 30 March 2000.

Following inaction by the police, the inhabitants of the village moved
an application before the Superintendent of Police [SP], Kupwara.
The matter was taken up with the Commandant, 68" Mountain
Brigade, Trehgam, and a reply was received wherein the armed
forces were directed to cooperate with the police. The mother of
Ghulam Qadir Sheikh also contacted the Commanding Officer,
14Rajput Rifles on several occasions but was told that Ghulam Qadir
Sheikh had not been arrested by the 14Rajput Rifles.

First Information Report [FIR] no. 81/2000 u/s 346 [Wrongful
confinement in secret] Ranbir Penal Code, 1989 [RPC] was filed at
134

the Trehgam Police Station on 9 August 2000

The family of Ghulam Qadir Sheikh filed a petition before the High
Court of Jammu and Kashmir [HCP 251/2000] for his release and

135

compensation of Rs. 10,00,000°".

On 25 September 2001, the Station House Officer [SHO] of the
concerned Police Station was asked to submit a status report. The
report submitted indicted the 14 Rajput Rifles. But, the respondents
contended that conclusions arrived at by the SHO were not
acceptable to the Superintendent of Police [SP] Kupwara and
therefore the matter was reinvestigated by the Deputy Superintendent
of Police [DSP].

The reinvestigation suggested that the disappearance of the victim
was at the hands of “masked gunmen”. On 10 October 2002 the High
Court directed that the results of the investigations be placed before
the Magistrate, and also directed an enquiry to be conducted that was
carried out by the Principal Sessions Judge, Kupwara and concluded
on 25 June 2007. As per the status report of SHO Trehgam, dated 15
April 2011, before the High Court, the case was closed by declaring
the perpetrators as untraced on 6 January 2002. On 3 May 2011, the
High Court disposed off the petition and ordered compensation of
Rs.10,00,000.

34 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 2 July 2012. No information was provided.
35 Information on the petition number was sought through RTI on 2 July
2012. No information was provided.
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Case Analysis

The enquiry report of 25 June 2007 is the main document on record
for the purposes of analysis.

The enquiry judge heard the evidence of the mother of the victim
[the petitioner in the case] and four other persons, and the relevant
evidence may be summarized as follows:

- Zeba, mother of Ghulam Qadir Sheikh, stated that “about seven
years ago” the army personnel posted at Panzgam entered into
her house and abducted Ghulam Qadir Sheikh. On the next day
her house was raided by the army and Ghulam Qadir Sheikh
was with the raiding party. No illegal arms or ammunitions were
seized during the search. On the next day, the witness informed
the Kralpora Police Post about the incident. The witness also
approached the Panzgam army Camp and she learnt that the
14Rajput Rifles were posted there. The witness was told that she
could meet with Ghulam Qadir Sheikh at Payarpora, Kupwara
District. The witness met the victim at Payarpora but has never
seen the victim after that meeting and was not allowed to meet
him again. The witness stated that Major Agarwal was the
officer in whose custody her son was lying. Ghulam Qadir
Sheikh was not involved in militancy. The witness was cross-
examined by the Public Prosecutor and she stated that “it were
the army personnel who told her that it was Major Agarwal who
was posted in those days at Panzgam”.

- Azie, wife of Ghulam Qadir Sheikh, stated that while she, her
husband and other family members were in her residence the
army personnel came and abducted her husband. The witness
was assured that Ghulam Qadir Sheikh would be released on the
next day. On the next day a raid was conducted, Ghulam Qadir
Sheikh was with the raiding party, but no illegal article was
recovered. The witness stated that the “army personnel were
from 14 Battalion of Rajput Regiment and the unit was being
headed by one Major Agarwal”. The mother of Ghulam Qadir
Sheikh went to the Panzgam Camp and then subsequently met
Ghulam Qadir Sheikh at Payarpora. The witness stated that the
mother of Ghulam Qadir Sheikh saw him being handcuffed.
Ghulam Qadir Sheikh was not involved in militancy. On cross-
examination, the witness stated that “...the army did not allow
her to meet her but after two days she met with her husband at
Payarpora”. The witness also stated that the abduction took
place at about 8:00 pm in the evening.

- Rafiga, sister-in-law of Ghulam Qadir Sheikh, stated that
Ghulam Qadir Sheikh was abducted by army personnel at about
8:00 pm in the evening. “The army personnel knocked the door
and said that don’t [be] afraid”. Ghulam Qadir Sheikh was
brought again the next morning for a search but no illegal items
were recovered. The mother of Ghulam Qadir Sheikh met him
at Payarpora. “He was taken from the bunker handcuffed”. On
cross-examination, the witness stated that about nine years ago
she was married and residing in the same house. In those days,
they were living in a joint family. Further, that “when they went
to Payarpora for meeting the said Ghulam Qadir about 10/12
army personnel were there and some Major Agarwal was
heading these Army men, who took her brother-in-law into the
custody”.

- Abdul Ahad Mir, son of the the village Chowkidar [Village
guard] on the day of the abduction of Ghulam Qadir Sheikh and
presently the Chowkidar of the village, confirms the abduction,
but based on what he had heard about it. The witness stated that
his father reported the abduction to the police.

- Mohammad Gulzar, the village headman of the area, stated that
about eight years ago Ghulam Qadir Sheikh was abducted by
Major Agarwal and on the next day Major Agarwal brought
Ghulam Qadir Sheikh along to raid his house. The witness went
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to the camp to meet Ghulam Qadir Sheikh and was told that he
was in the camp and would be released very soon. Ghulam
Qadir Sheikh was not involved in militancy. On cross-
examination, the witness stated that it was 8:00 pm “and was
pitch dark and the identification was to some extent difficult”.
His house was at a little distance from that of Ghulam Qadir
Sheikh. The witness was called by the army and then entered
into the house of Ghulam Qadir Sheikh. The army personnel
were in uniform without badges. On the following day when the
search of Ghulam Qadir Sheikh’s house was conducted Ghulam
Qadir was kept in the vehicle and the witness “could not see
him”. The witness came to know about the name of the Major at
“that time when the petitioner got the clue”.

The enquiry report then states that J. S. Suraj, Colonel, Commanding
Officer had submitted a detailed investigation report wherein it had
been stated that the petitioner was unclear about the unit involved in
the abduction. The abduction was denied.

Based on the appraisal of the above, the enquiry judge stated that “it
is emphatically clear” that Ghulam Qadir Sheikh was abducted by
the 14Rajput Rifles on “8" of March 2003”. But, subsequently, the
enquiry judge also states that “it is not clear by which unit he was
picked up”. Further, that “some armed personnel whether from army
or from other security agency” were responsible.

A few comments may be made with regard to this case in light of the
enquiry report:

- First, there exists some uncertainty about who met Ghulam
Qadir Sheikh at Payarpora. It is unclear whether it was only the
mother of Ghulam Qadir Sheikh that met him at Payarpora.

- Second, the identification of Major Agarwal as being
responsible needs further clarification. While the witnesses do
refer to him, the basis of their knowledge is unclear.

- Third, the ambivalence of the enquiry judge is unfortunate. On
one hand the judge claims that the abduction by the 14 Rajput
Rifles was “emphatically clear” but then later expresses doubt.

- Fourth, the role of the police and the High Court does seem
unfortunate in this case. Following the status report before the
High Court of the concerned Police Station indicting the 14
Rajput Rifles there appears to have been a cover-up and an
attempt to shield the armed forces. The re-investigation ordered
by the SP Kupwara fails to provide any basis for the change in
the claim by the concerned SHO indicting the 14 Rajput Rifles.
Considering that the evidence before the judicial enquiry does
suggest a prima facie case against the 14 Rajput Rifles and
Major Agarwal, the subsequent investigations and the closure of
the case appears to be a cover-up. Further, the manner in which
the High Court confines itself to the issue of compensation
without considering the investigations and prosecutions in this
case is unfortunate and allows for the Major Agarwal and the 14
Rajput Rifles to evade justice. This action of the High Court,
after 11 years, is inadequate.

- Fifth, and finally, the available documents do not suggest that
even a Court-Martial was conducted in this case by the army.

Case No. 44

Victim Details
[Massacre/Extra-Judicial Killings]

1. Fayaz Ahmad Khan

Son of: Ghulam Hassan Khan
2. Mohammad Rafig Khan

Son of: Juma Khan
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3. Hanief Khan Gojar
Son of: Abdul Gafoor Khan
4.  Akhter Ali Khan
Son of; Pappa Khan
5.  Noorani Khan
Son of; Pappa Khan
6. Nissar Ahmed Khan
Son of: Sabzar Ali Khan
7. Noor-ul Amin Khan
Son of: Popa Khan
8. Mushtag Ahmed Khan
Son of: Farid Khan

All Resident of: villages close to Barakpora, Bulbul Nowgam,
Anantnag District

Alleged perpetrators

1. Assistant Sub-Inspector [ASI] Ashok Kumar, Special
Operations Group [SOG], Jammu and Kashmir Police

2. Head Constable Krishan Kumar, Special Operations Group
[SOG], Jammu and Kashmir Police

3. Selection Grade Constable Chaman Lal, Special
Operations Group [SOG], Jammu and Kashmir Police

4. Sub-Inspector [SI] R.P. Roy, Commander, Central Reserve
Police Force [CRPF]

5. Constable P.C. Hundique, Central Reserve Police Force
[CRPF]

6. Constable Shyam Kumar, Central Reserve Police Force
[CRPF]

7. Constable S.V. Limbekar [Operational name: Venkati],
Central Reserve Police Force [CRPF]

Allegations in Brief

On 3 April 2000, eight persons were killed [five immediately and
three subsequently due to injuries sustained] and 14 others were
injured in firing at Barakpora, Bulbul Nowgam, Anantnag district, as
a procession of thousands of people were heading towards the office
of the Deputy Commissioner, Anantnag from Achabal at 1:45 or 2:00
pm, in protest of the killings of five civilians in the infamous
Pathribal fake encounter of 25 March 2000.

Case Progress

First Information Report [FIR] no. 93/2000 was filed at the Anantnag
Police Station*.

On 3 April 2000 the Jammu and Kashmir Government appointed an
inquiry commission under the Commission of Inquiry Act, 1962,
headed by Justice Pandian, a retired Supreme Court Judge. The
report of this Commission was submitted on 27 October 2000. The
report, after fixing the responsibility of the crime on the alleged
perpetrators, recommended atleast a sum of Rs. 2,00,000 relief for
the family of all the deceased victims. Further, relief was also
ordered with regard to the persons injured.

Case Analysis

The Pandian Commission based its conclusions on witnesses
provided by the complainants, affidavits of SOG and CRPF
personnel, and the Commissions own witnesses. The Pandian
Commission considered the Barakpora incident as one of the links in

1% Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.
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the unbroken chain of two other incidents: the Chattisinghpora
massacre of 20 March 2000 and the Pathribal killing of five civilians
on 25 March 2000. Further, the Commission stated that the
Barakpora killings was an unwarranted, brutal attack amounting to
murder, and causing grievous and simple hurt without any
justification and authority. In giving this finding, the Commission
fixed responsibility on the alleged perpetrators listed above.

The findings of the Pandian Commission therefore clearly indict the
alleged perpetrators listed above. Further, the Commission’s report
was never tabled in the Jammu and Kashmir Legislative Assembly
for implementation and neither there appears to be any conclusive
investigations conducted by the police to prosecute the alleged
perpetrators. The Pathribal fake encounter case, investigated by the
police and later by the Central Bureau of Investigation, resulted in a
charge sheet submitted before the trial court and was challenged by
the army in the High Court and Supreme Court. In this particularly
case, despite a fair enquiry by Justice Pandian, no charge sheet has
been produced against the police or the CRPF personnel resulting in
continued impunity. Further, the IPTK sought information on 10
January 2012 on all inquiries and Court-Martials conducted by the
CRPF between 1990 and 2011 in Jammu and Kashmir but no
information was provided. The IPTK sought information on 10
January 2012 on all cases of sanctions for prosecution under AFSPA
relating to the Ministry of Home Affairs between 1990 and 2011 in
Jammu and Kashmir but no information was provided.

Case No. 45

Victim Details

Mushtag Ahmad Wani [Abduction and Enforced Disappearance]
Age: 27

Son of: Mohammad Sultan Wani [deceased]

Resident of: Pethseer, Sopore, Baramulla District

Alleged perpetrators

1. Major Jatindara, 29 Rashtriya Rifles [RR], Army, Camp
Odoora, Sheeri, Baramulla, and headquartered at Uplana,
Singhpora, Baramulla

Allegations in Brief

On 9 August 2000, Mushtag Ahmad Wani was picked up from
Tashkant chowk, Baramulla [before the High Court, the point of
abduction is referred to as the “Baramulla chowk™], at some point in
the afternoon. Eye—witnesses to the abduction informed the family of
the victim that he had been abducted by the army. The army brought
the victim subsequently to his house for a raid. The mother of the
victim saw him at this point in army custody, specifically the 29 RR.
Another person informed the family that on one occasion he had seen
the victim in an army uniform. The victim informed him that he was
being forced to work for the army. The family went to the 29 RR
camp but were given false promises of his release but denied
permission to meet with the victim. Mushtag Ahmad Wani has
disappeared since.

The family of the victim has reason to believe that Major Jatindara
was responsible for the abduction and disappearance of Mushtaq
Ahmad Wani because on 19 August 2000, Major Jatindara abducted
the brother of the victim and told him that he could meet with the
victim. Subsequently, he was tortured at the Odoora and Uplana
Camps, and then released.
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The family of Mushtag Ahmad Wani petitioned various persons,
including the President of India, but received no assistance. Further,
a political worker of the Janata Dal party, Ghulam Mohammad Shah,
took Rs. 40,000 from the family promising to assist them in the
search for the victim. But, he subsequently provided no assistance.

The family of Mushtaq Ahmad Wani gave a statement to the IPTK
on 15 December 2011.

Case Progress

First Information Report [FIR] no. 47/2001 u/s 346 [Wrongful
confinement in secret] Ranbir Penal Code, 1989 [RPC] was filed at

the Baramulla Police Station*’.

The family of the victim filed a petition before the High Court of
Jammu and Kashmir [habeas corpus petition, Section 491 Criminal
Procedure Code, 1989 (CrPC) 23/2000]*® seeking the release of the
victim. The 29 RR filed a counter affidavit before the High Court.
The principal argument was that the F Company of the 29 RR
[specifically named by the family of the victim in their petition] was
deployed in Waddipura, Pattan and not in Baramulla. The 29 RR
denied the arrest of the victim. The High Court on 25 September
2001, basing itself on the submission of the 29 RR, stated that the
victim’s family did not rebut the submission of the 29 RR and
therefore there was no merit in the petition. The petition was
dismissed.

On 21 July 2004, following a complaint by the family of the victim,
the State Human Rights Commission [SHRC] indicted Major
Jatindara and recommended ex-gratia government relief of Rs.
1,00,000.

Case Analysis

Before considering the conclusions of the SHRC, a preliminary
comment may be made on the 25 September 2001 decision of the
High Court. It is unfortunate that the Court did not order an enquiry
and instead dismissed the petition based only on the submissions of
the 29 RR. Further, the emphasis on the issue of the location of the
camp would appear misplaced. The High Court should have
considered that an armed force may in fact carry out activities
beyond its jurisdiction, particularly when one considers that the
allegation in question is one of an illegality.

The SHRC based its 21 July 2004 decision on the submissions of the
family of the victim and a report submitted on 28 December 2001 by
the Inspector General of Police [IGP], Kashmir and a report
submitted on 6 August 2003 by the Senior Superintendent of Police
[SSP], Baramulla. The police reports confirmed the abduction of the
victim by Major Jatindara on 9 August 2000 and his subsequent
disappearance. The SHRC concluded that it was a “clear cut case of
forcible disappearance”. The SHRC also considered the reference to
the victims past militancy activities in the IGP, Kashmir report. The
SHRC stated that “True, that in one of the reports the police says that
the husband of the Complainant had attained the arms training. But
there is nothing on the file to show that he has done any harm to
anybody. On the other hand it is clear from the reports that after
allegedly coming back from across the border he was apprehended
and had remained in detention for about three years and that after his
released he had not indulged in any illegal activity but had stuck to

37 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.

138 Information on the petition number was sought through RT1 on 16
February 2012. No information was provided.
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his domestic work when he was apprehended by Major Jatindera”.
The SHRC continued by stating that “in this connection it may be
stated that an allegation against a person that he has attained the
illegal arms training is not sufficient by itself. If the husband of the
Complainant had received any training, a case for that should have
been lodged and the man should have been prosecuted...no reason
for the arrest of the complainant’s husband has been furnished by any
agency.” The SHRC then recommended ex-gratia government relief
and stated that “the Government shall take all the necessary and
serious steps against Major Jatendara to its logical conclusion and
that Major Jatindera is brought to justice.”

Therefore, despite the unwillingness of the High Court to implicate
the 29 RR in the abduction and disappearance of the victim, both the
police and the SHRC clearly indict the alleged perpetrator. Although
the police investigations submitted to the SHRC confirm the
abduction and disappearance of the victim by the alleged perpetrator,
the subsequent recommendation for prosecution by the SHRC
appears to have been disregarded. The callous approach of the police
and the High Court is concerning as it has amounted to continued
impunity. Further, the available documents do not suggest that even a
Court-Martial was conducted in this case by the army.

Case No. 46

Victim Details

Ghulam Mohammad Mir [Abduction and Enforced Disappearance]
Age: 27

Occupation: Taxi driver

Son of: Abdul Khalig Mir

Resident of: Kalsari, Pattan, Baramulla district

Alleged perpetrators

1. Captain Gurjeet Singh Sandal, 29 Rashtriya Rifles [RR],
Army, Camp Chekseri, Nipora, Pattan, Baramulla

District'*®
Allegations in Brief

On 14 October 2000 in a mine blast at Watipora, main road of Pattan,
Captain Gurjeet Singh Sandal received minor injuries. After the
blast, on 15 October 2000, several people were arrested, including
the victim and Manzoor Ahmad Dar, who were travelling in the
victim’s taxi. The victim was arrested at around 1:20 pm by Captain
Gurjeet Singh Sandal and two soldiers of 29 RR. After the arrest they
were taken to the Yatipora Headquarters of the army, and the taxi
was left outside the camp. The father of the victim went to the
Yatipora Headquarters but there he was slapped by Captain Gurjeet
Singh Sandal and thrown out of the camp.

Manzoor Ahmad Dar was released after some days. Manzoor Ahmad
Dar told the family that he had seen the victim in the camp and his
condition was bad. On returning to the camp, the father of the victim
was given false promises of the release of his son. The victim has
subsequently disappeared.

The father of the victim states that he sought help from various
quarters, including the present Chief Minister of the State, Omar
Abdullah, but he received no assistance.

B9Chekseri Camp is a tertiary camp associated with the Hyderbegh Camp
[also referred to as Yatipora].
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Further, he was forced to sign a statement by the Chekseri Camp that
the army had no role in the incident. Further, he states he spent an
enormous amount in the search for his son and for seeking justice.
The father received Rs. 1,00,000 as ex-gratia government relief after
the recommendation of State Human Rights Commission [SHRC]
but no compassionate employment under SRO-43 [Statutory Rules
and Orders].

The family of Ghulam Mohammad Mir gave a statement to the IPTK
on 12 December 2011.

Case Progress

First Information Report [FIR] no. 260/2000 u/s 346 [Wrongful
confinement in secret] was filed at Pattan Police Station*C.

The family of the victim filed a petition before the High Court of
Jammu and Kashmir [HCP 264/2002, a habaes corpus petition]
seeking a judicial enquiry. The Defence Ministry, Union of India,
and Captain Gurjeet Singh Sandal stated that the mine blast on 14
October 2000 took place on the Pattan Nihalpora road and not in
Watipura. Further, no person of the unit was injured. The victim was
not picked up. Finally, that Captain Gurjeet Singh Sandal was not
“on the strength of the unit on 14 October”. He reported to the unit
on 6 January 2001.

The petition was dismissed on 23 November 2004. The main reason,
and arguably the only reason given [as the other arguments of the
respondents are referred to but do not appear to have been the reason
for the disposal], for disposing the petition was that the petitioners in
their petition had stated on one occasion that “all the persons arrested
were released within 25 days”. The High Court understood this to
mean that the victim had also been released.

On 30 September 2004 the State Human Rights Commission
[SHRC], approached by the family of the victim, issued its final
decision implicating Captain Gurjeet Singh Sandal, and
recommended ex-gratia government relief of Rs.1,00,000,
compassionate employment under SRO-43 [Statutory Rules and
Orders] and recommended that the investigation in the case be
completed as soon as possible.

On inaction of the SHRC recommendations, another petition was
filed before the High Court [Original Writ Petition (OWP) 265/2008]
seeking that investigations in the case be completed, the SHRC
recommendations be acted upon, further compensation of
Rs.15,00,000 be paid, that the graves in the State be investigated and
DNA testing be done.

On 9 April 2008 the Court ordered that the recommendations of the
SHRC be implemented and stated that on the issue of investigations
the matter could be agitated before the concerned Chief Judicial
Magistrate [CIM].

Information on the petition numbers was sought through the Jammu
and Kashmir Right to Information Act, 2009 [RTI] on 16 February
2012. Information was provided.

On 23 April 2010, the office of the District Magistrate, Baramulla,
after enquiry, stated that the victim could be presumed to be dead.

Case Analysis

0 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.
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As a preliminary point, there appears to be a contradiction in the
position taken by Union of India and Captain Gurjeet Singh Sandal
before the High Court in HCP 264/2002 that the alleged perpetrator
was not at the alleged position during the time of the incident, and
the position taken by the police authorities. A report dated 6 April
2001 by the Station House Officer [SHO] of Pattan Police Station
implicates Captain Gurjeet Singh Sandal in the incident [referring to
him as the “incharge camp 29 RR Cheekseri”]. Further, a report from
the Senior Superintendent of Police [SSP], Baramulla dated 4 June
2001 to the SHRC also implicates the alleged perpetrator in the
abduction of the victim.

The 30 September 2004 SHRC final decision was based on a police
report. The police report stated that “during the course of
investigation the witnesses have deposed that troops of 29 RR Camp
Cheksari headed by Captain Gurjit Singh Sandal lifted said Ghulam
Mohammad Mir son of Khaliq Mir resident of Kalsar Pattan.” The
police also noted that no cooperation was received from the army in
the investigations.

There is also a letter dated 4 June 2001 from the SSP, Baramulla to
the SHRC on record. This letter also confirms that the victim was
apprehended by troops under the command of the alleged perpetrator
and that the taxi of the victim was found outside the “Hyderbagh”
camp. The SHRC then heard further evidence from witnesses and
concluded that the victim was abducted by Captain Gurjeet Singh
Sandal, “Camp Hyderbegh Yedipora Pattan” and that it could be
presumed that he had been “liquidated while in custody”. The SHRC
also stated that it was “disappointing to find that in this case also
state police has failed to complete the investigation because of non-
cooperation from the Army”.

A final point to be made is the unfortunate order of 23 November
2004 of the High Court. Any reading of the petition of the victim’s
family could lead a reader to only one conclusion: that the victim
was never released. But, the High Court unfortunately focused on
one line, completely out of context, and dismissed the petition.

Further, even assuming that the victim had been released, the High
Court erred by not deeming it necessary to enquire into the legality
of the detention of the victim.

Instead, the petition was dismissed with no enquiry. It was therefore
only after the intervention of the SHRC that the High Court, around
four years later, finally accepted that the victim was disappeared
which was contrary to their earlier 23 November 2004 position.

This case serves as an unfortunate example where the police and
SHRC have found in favour of the victim family, and against the
perpetrator, but no justice, vis-a-vis prosecution of the alleged
perpetrator, has taken place.

Further, the available documents do not suggest that even a Court-
Martial was conducted in this case by the army.

Case No. 47

Victim Details

Abdul Majeed Khan [Extra-Judicial Killing]

Age: 45

Occupation: Chemist

Son of: Ghulam Mohammad Khan, Hanifa [deceased]
Spouse: Fata

Resident of: Khaipora, Tangmarg, Baramulla District
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Alleged perpetrators

1. Major K. Bhattachariya, 59" Field Regiment, Army, Camp
Batapora, Tangmarg

2. V. R. Godekar, 59" Field Regiment, Army, Camp
Batapora, Tangmarg

Allegations in Brief

On 8 January 2001 Abdul Majeed Khan was picked up from his
residence by 32 to 40 army personnel of the 59" Field Regiment of
Batapora, Tangmarg, headed by a Captain. At the time of the
incident, the officers present assured the family that the victim would
be released the following day. But, on the following day the 59"
Field Regiment when confronted by the family of Abdul Majeed
Khan denied that he had been picked up. Subsequently, on the same
day his dead body was found close to his residence.

Case Progress

First  Information Report [FIR] no.3/2001 u/s 364
[Kidnapping/Abducting to murder], 302 [Murder] Ranbir Penal
Code, 1989 [RPC] was filed at the Tangmarg Police Station'*!. The
22 May 2012 communication from the Jammu and Kashmir Police
states that the case was still under investigation.

While the family filed a writ petition before the High Court of
Jammu and Kashmir in 2001 [Original Writ Petition (OWP)
63/2001], it was subsequently withdrawn. Both alleged perpetrators
were made party to the petition. In response to this petition, the State
of Jammu and Kashmir and the Jammu and Kashmir Police stated
that it is confirmed upon investigations conducted thus far that the
victim was picked up by the personnel of the 59"Field Army
Regiment camped at Batapora and that “they were involved in the
murder of the deceased”. Further, that the victim was not involved in
any anti-national activity and the army was not co-operating in
providing the names of officers involved in the incident. The post-
mortem report states the probable cause of death as: “excessive
internal bleeding in abdomen due to splenic rupture following blunt
trauma to abdomen...”.The High Court, taking cognizance of the
position of the State and the police, issued an order on 13 August
2003 directing the army to cooperate in the investigation. But, on 30
July 2004, the court issued an order stating that the police should also
make more efforts on its own part in getting information from the
army. On 16 November 2002, the High Court allowed for an
amended petition to be filed as the original petitioner [mother of the
victim] had died, and an amended petition was sought to be filed by
the wife of the victim.

Consequently, the amended petition was filed in 2004 [OWP
663/2004], seeking completion of investigations and grant of relief
from the authorities. Both the alleged perpetrators were made parties
to the petition. The Union of India, the 59" Field Regiment and the
alleged perpetrators responded to the petition on 24 August 2005
denying any role in the incident. Further, they stated that in Section
164 [Power to record statements and confessions] Criminal
Procedure Code, 1989 [CrPC] statements recorded before the Pattan
and Baramulla Magistrates, witnesses had stated that they were
forced to give testimony against the army. But, on record, a
statement given by Fayaz Ahmad Bhat, a neighbour of the victim, on
31 January 2001 before the Pattan Magistrate, confirms the version

1 Information on the FIR number was sought through the Jammu and
Kashmir Right to Information Act, 2009 [RTI] on 7 October 2011. By
communication dated 22 May 2012 from the Jammu and Kashmir Police a
copy of the FIR was provided.
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of events as given by the family of the victim. Similarly, a statement
given by Haneefa, mother of the victim, on 31 January 2001 to the
Pattan magistrate also confirms the abduction of the victim and
subsequent killing of the victim. Abdul Majid Rather [Son of
Ghulam Hassan Rather], a neighbour, also gave a statement on the
same date to the Pattan Magistrate that once again confirms the
abduction and killing of the victim. Mohammad Sharief Rather [son
of Saifullah Rather], Mohammad Yousuf Khan [son of Shahbaz
Khan], also neighbours, confirm the same details. Therefore, based
on the documents available on the record, the statement of the Union
of India, the 59" Field Army Regiment and the alleged perpetrators
on 24 August 2005 in relation to statements before the Pattan and
Baramulla Magistrates, would appear to be incorrect [though no
statements before the Baramulla Magistrate are available with the
IPTK]. The Government of Jammu and Kashmir and police
authorities responded to the petition and stated that the personnel of
the 59" Field Army Regiment were responsible for the abduction and
killing of the victim. It was also confirmed that the victim was not
involved in any anti-national activity. The High Court gave its final
decision on this petition on 16 February 2006 and directed
investigations by the police authorities, cooperation by the army, and
also directed the Deputy Commissioner, Baramulla for relief and
other benefits to be given to the family of the victim, if found
eligible.

Subsequently, a contempt petition [no. 206/2006] was filed before
the High Court against the non-implementation of the High Court
decision of 16 February 2006. On 10 August 2006, after considering
a status report by the police, the High Court stated that the Station
House Officer [SHO] concerned with the matter is “not proving
effective in causing the presence of the army personnel of the
regiment and his party and the said regiment is not cooperating with
the investigation of the case”. The court therefore ordered that the
investigation be transferred to a senior police officer of the rank of
Deputy Inspector General of Police [DIG]. The court also sought a
response from the Deputy Commissioner, Baramulla [seemingly in
reference to the issue of relief and other benefits]. On 23 December
2006 a status report on investigations was submitted by the DIG in
charge of the investigations. The investigation concluded that the
victim was picked up and killed by personnel of the 59" Field
Regiment, Batapora during interrogation. The investigation further
revealed that on that day two other persons were picked up along
with the victim: Mohammad Magbool Rather and Ashag Hussain
Mir. All three were interrogated by Major Bhattachariya and
Mohammad Magbool Rather and Ashaq Hussain Mir state that
serious injuries were caused to the victim which resulted in his death.
The investigation therefore concludes against Major Bhattachariya
but also states that the investigation has been unable to find the
names of the party who actually picked up the victim. The
investigation report states that a charge sheet has been filed against
Major Bhattachariya. But, the report states that sanction is being
sought and it appears from the wording of the report that the charge
sheet has yet to be physically placed before the respective court. The
contempt petition was dismissed on 6 September 2007 for want of
prosecution.

Another contempt petition [n0.411/2007] was filed on the issue of
continued non-implementation of the direction on the relief [as the
Deputy Commissioner, Baramulla had not filed his response before
the High Court] and on the status of the sanction for prosecution
sought. Subsequently, Deputy Commissioner, Baramulla submitted a
response and stated that an enquiry by the Additional District
Magistrate, Baramulla was conducted and based upon this report,
relief of Rs. 1,00,000 had been paid to the family on 15 January
2002, but that compassionate employment under SRO-43 [Statutory
Rules and Orders] were to be provided by chronological order based
on the year of the event, and as the victims’ death fell in the year
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2001, it was yet to come up, but that a request for relaxation on this
time issue had been submitted and a decision is awaited. The
contempt petition was dismissed based on the submissions of the
Deputy Commissioner, Baramulla.

Information on the petition numbers was sought through the Jammu
and Kashmir Right to Information Act, 2009 [RTI] on 16 February
2012. Information was provided.

The National Human Rights Commission [NHRC] was also
approached by the family.

Case Analysis

The submissions before the High Court of the Jammu and Kashmir
Police and the statements given to the Pattan Magistrate
unequivocally implicate the 59" Field Army Regiment and Major K.
Bhattachariya. But, there appears to be no evidence on record to
implicate V.R.Godekar. Nonetheless, despite an indictment against
the 59" Field Army Regiment and Major K. Bhattachariya, based on
information available the alleged perpetrators do not appear to have
been punished.

It is noteworthy that despite the passage of 11 years no progress
appears to have taken place on the investigations.

Further, the available documents do not suggest that even a Court-
Martial was conducted in this case by the army.

Case No. 48

Victim Details

Mohammad Ashraf Koka [Abduction and Enforced Disappearance]
Age: 23/24

Occupation: Junior Assistant, Sub-Judge Court, Bijbehara

Son of: Ghulam Hassan Koka

Resident of: Kokagund, Verinag, Dooru, Anantnag District

Alleged perpetrators

1. Commandant Inder Singh Negi, 10" Battalion Indo-
Tibetan Border Police [ITBP], Camp Verinag

2. 2" In-charge [2 I/C] R.S. Raina, 10" Battalion Indo-
Tibetan Border Police [ITBP], Camp Verinag

3. Doctor P.S. Gunjiyal, Medical officer [also spelt on
occasion as “P.S. Gungial”, “Ganjal”], 10" Battalion Indo
Tibetan Border Police [ITBP], Camp Verinag

4. Inspector Rajinder Singh [also spelt on occasion as
“Ragender Singh”], 10" Battalion Indo Tibetan Border
Police [ITBP], Camp Verinag

5. Sub-Inspector [SI] Pratap Singh [reportedly dead], 10™
Battalion Indo Tibetan Border Police [ITBP], Camp
Verinag

6. Head Constable Hukum Singh, 10" Battalion Indo Tibetan
Border Police [ITBP], Camp Verinag

7. Head Constable Ajit Kumar, 10™ Battalion Indo Tibetan
Border Police [ITBP], Camp Verinag

8. Sunil Joshi [INT Wing], 10" Battalion Indo Tibetan Border
Police [ITBP], Camp Verinag

9. Junior Commissioned Officer [JCO], R.S. Chauhan [also
spelt on occasion as “R.S.Chowan™], 10" Battalion Indo
Tibetan Border Police [ITBP], Camp Verinag

10. Junior Commissioned Officer [JCO] Mishra, 10" Battalion
Indo Tibetan Border Police [ITBP], Camp Verinag
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11. Sub-Inspector [SI] Ram Pratap, 10" Battalion Indo Tibetan
Border Police [ITBP], Camp Verinag

Allegations in Brief

On 27 October 2001, Mohammad Ashraf Koka was picked up from
his residence at around 7:30 pm and subsequently disappeared. The
family of Mohammad Ashraf Koka states that he was picked up by
personnel of the 10™ Battalion Indo Tibetan Border Police [ITBP],
Verinag Camp. The father of the victim recognised R.S.Raina,
Doctor P.S. Gunjiyal, SI Pratap Singh, Head Constable Hukum
Singh, Head Constable Ajit Kumar, Sunil Joshi, JCO R.S.Chauhan,
JCO Mishra and SI Ram Pratap on this occassion.

Case Progress

A First Information Report [FIR] no. 96/2001 was filed at the Dooru
Police Station on 3 November 2001 on the orders of the Chief
Judicial Magistrate [CIM], Anantnag. According to the family of the
victim the Station House Officer [SHO], Dooru Police Station, Abdul

Majeed refused to file the FIRY.

The family of Mohammad Ashraf Koka filed a petition in the High
Court of Jammu and Kashmir [habeas corpus petition, Section 491
Criminal Procedure Code, 1989 (CrPC) petition no.6/2002] for the
police to take action. The ITBP denied that Mohammad Ashraf Koka
was in their custody. The High Court ordered an enquiry to be
conducted by the District and Sessions Judge, Anantnag on 16
September 2003. By an order dated 21 December 2004 a direction
was given to investigate the occurrence, and the petition was
disposed off despite not having received the report of the District and
Sessions Judge, Anantnag. The report of the District and Sessions
Judge, Anantnag is dated 21 October 2004 and recommended that
full investigation be carried out in the case.

The family of Mohammad Ashraf Koka filed a contempt petition
[2/2005] against the inaction of the police in completing
investigations, following which the High Court issued another order
on 14 November 2005 that investigations be completed. Due to
inaction a second contempt petition [1/2006] was then filed and the
High Court then issued orders on 16 October 2007 to the CJM,
Anantnag to follow the provisions of the CrPC when the charge sheet
would be filed before it. This order of the court was made following
a report submitted by the police authorities before it indicting eleven
personnel of the ITBP. Also of note, is an order passed by the High
Court on 23 May 2007 that states that SI Pratap Singh is reportedly
dead. The family of the victim approached the High Court again due
to the non-progress of the case and the matter remains pending
before the High Court.

The State Human Rights Commission [SHRC] was also seized of the
matter and issued a decision on 22 May 2003 and confirmed the
custodial disappearance of the victim and recommended ex-gratia
government relief of Rs. 2,00,000 and compassionate employment
under SRO-43 [Statutory Rules and Orders].

On 28 July 2009, after receiving only Rs. 1,00,000, the father of
Mohammad Ashraf Koka approached the SHRC. But, on being
informed that as per the rules only Rs. 1,00,000 were payable, the
father of Mohammad Ashraf Koka did not pursue the matter further.
The final decision dismissing the matter was made on 20 August
2009. The brother of Mohammad Ashraf Koka has received
compassionate employment under SRO-43.

12 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.
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Inder Singh Negi, one of the alleged perpetrators in the case, filed a
petition under Section 561-A [89/2007] before the High Court to
quash the FIR filed. But, on 18 May 2009 the petition was dismissed
due to the continued absence of the petitioner.

Information on the petition numbers was sought through the Jammu
and Kashmir Right to Information Act, 2009 [RTI] on 16 February
2012. Information was provided.

Case Analysis

The documents on record that may used for purposes of analysis are
the SHRC decision of 22 May 2003, enquiry report of the District
and Sessions Judge, Anantnag of 21 October 2004 and the following
submissions made by police authorities:

- A status report of the SHO of Dooru Police Station [date
not ascertainable] filed before the High Court confirms that
based on witnesses and incriminating material, a “prima
facie case has been established against” all the eleven
alleged perpetrators listed above, but that Sub-inspector
Pratap Singh is dead. Further, it is stated that further
identification parade would not be necessary.

- A letter from the Senior Superintendent of Police [SSP],
Anantnag dated 31 December 2007 to the Deputy
Commissioner, Anantnag, states that Mohammad Ashraf
Koka was not involved in subversive activities and no
adverse records existed against him. What is also of
interest is that this letter states that the investigations in the
case had been concluded as challan against 11 accused
personnel of the ITBP. This appears quite in contrast to the
delay that is being witnessed by the family of Mohammad
Ashraf Koka by the police authorities in concluding the
case and actually filing a charge sheet before a court.

The SHRC decision of 22 May 2003 may now be considered. The
SHRC based its decision on reports by the Deputy Commissioner,
Anantnag and Inspector General of Police [IGP], Kashmir who both
based their reports on the testimony of Manzoor Ahmad Wani who
had accompanied the party that picked up Mohammad Ashraf Koka.
Manzoor Ahmad Wani stated that Mohammad Ashraf Koka was
“kidnapped by a group of 50 to 100 uniformed persons whose faces
were covered and the man who appeared to be their boss was
speaking plain Urdu”. Based on essentially this testimony, the SHRC
concluded that the victim “is missing for the last about two years due
to militancy related circumstances” and recommended ex-gratia
government relief and compassionate employment under SRO-43
[Statutory Rules and Orders]. The SHRC did not indict the personnel
of the ITBP. The SHRC decision therefore confirms the abduction of
the victim, but clearly errs by referring to “militancy related
circumstances” — a conclusion that is unfounded. On 9 June 2004 the
father of Mohammad Ashraf Koka again approached the SHRC
seeking that its earlier decision be enforced and that the ITBP be
indicted. The SHRC, by its decision of 22 July 2004, forwarded its
recommendations on compensation to the government once again,
and on the issue of the role of the ITBP left the matter to the High
Court which was seized of the writ petition. The final point to be
made with regard to the SHRC would be the order of the Deputy
Commissioner, Anantnag of 12 February 2009 which despite the
SHRC recommendations, only granted ex-gratia government relief of
Rs. 1,00,000.

The enquiry report of the District and Sessions Judge, Anantnag may
now be considered. As a preliminary point, it must be noted that the
report is dated 21 October 2004, but the High Court in its order of 21
December 2004 appears not to have received the report. The enquiry
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heard numerous witnesses and the relevant evidence is considered
below:

- Ghulam Hassan Koka, the father of Mohammad Ashraf
Koka, testified that prior to the incident, personnel of the
ITBP, particularly “Sunil Joshi, R.S. Chauhan, R.S. Raina,
Shera and Dr. Ganjal”, met with the witness and made
enquiries about his son. In the month of August 1999 an
officer from the 24™ Battalion ITBP Camp Verinag came
to the house of the witness and asked for the attendance of
Mohammad Ashraf Koka. The witness than says “same
was obtained but was not accepted by ITBP officer”. Then
in the month of July 2001 officials of the 10" Battalion
ITBP Camp Verinag came to the house of the witness and
asked him to meet the Commanding Officer of the 10"
Battalion ITBP. The witness was not allowed to enter the
camp but subsequently met with Sunil Joshi, R. S.
Chauhan, R.S. Raina, Shera and Dr. Ganjal, who asked him
to produce his son “Imtiyaz Ahmed”, but the witness stated
that this person was not his son. On 27 October 2001, the
witness stated that the ITBP arrested Mohammad Ashraf
Koka from his residence. The witness names specific
officers: “Sunil Josh, R. S. Chauhan, R.S. Raina” and “Dr.
Ganjal”. The witness also testified that “Dr. Ganjal...tried
to open fire on his (witness’s) wife and did fire a shot in
the air...” On 28 October 2001, the witness testified that he
submitted a written report at the Dooru Police Station
regarding the incident. The witness also speaks of meeting
with a Rajinder Singh, Deputy Commander of the ITBP at
the “Deputy Commissioner’s office” on 11 January 2002,
along with an Abdul Majid, a judicial clerk, where he was
informed that the victim had been picked up by the BSF.
The witness evidence was not damaged on cross-
examination.

- Mohammad Hussain Koka, the brother of Mohammad
Ashraf Koka also testified. The witness testified that in
August 1999 at about 10:30 pm, personnel of the ITBP
Camp Verinag came to his residence and enquired after
Mohammad Ashraf Koka and asked for his attendance
certificate. This was done. Then, on 9 July 2001 ITBP
personnel again came to his house and asked for his
brother “Imtiyaz”. The witness informed them that Imtiyaz
was not his brother but that Mohammad Ashraf Koka was
his brother. The ITBP personnel asked for the victim to be
presented in the camp by the evening. As Mohammad
Ashraf Koka was at that point in Srinagar, he could only go
to the camp two days later. On the incident of 27 October
2001, the witness testified to the presence of “150 police
personnel”. On cross-examination, the witness testified to
“four persons” entering the house along with his father.
One of them was a person named “Manzoor Ahmad
Wani”. Manzoor Ahmad Wani informed them that the
persons he was accompanying were from the ITBP. The
witness testified that he too could identify that they were
from the ITBP based on their name and shoulder plates.
Manzoor Ahmad Wani had been picked up by them to help
them identify the witness’s house. The witness also
testified to the presence of “Sunil Joshi, some R. S. Raina
and S. Chouhan” from the 10" Battalion of the ITBP. The
witness testified that he knew them as they used to come to
his house earlier.

- Witnesses Ghulam Hassan Bhat, Ghulam Rasool, Ali
Mohammad Ganie, Abdul Aziz Koka, Ghulam Ahmed
Koka and Mohammad Sultan Koka testified to the events
of 27 October 2001 and confirmed that at around 7:30 pm,
the victim was taken by the ITBP.
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- Witness Ghulam Nabi Sheikh testified to the events of July
2001 when the father of the victim went to the camp of the
ITBP. The witness also testified that in October 2001, the
mother of “Manzoor Ahmad” told him that her son had
been taken by the security people to identify the house of
Mohammad Ashraf Koka. It was through this that he
became aware that the ITBP picked up the victim.

- Witness Reyaz Ahmad Koka, the younger brother of
Mohammad Ashraf Koka, testified that on 27 October
2001 personnel from the Verinag Camp came to their
house. Five people entered the house, one of whom was
“Sunil Joshi”. Mohammad Ashraf Koka was then taken by
them. The witness also testified that on the following day
when the family went to the Verinag Camp they were not
allowed inside but one of the ITBP soldiers informed them
that Mohammad Ashraf Koka was indeed inside the camp.
On cross-examination the witness places the incident on 22
October 2001. Witness Tasleema Akhter, sister of
Mohammad Ashraf Koka, testified almost exactly as Reyaz
Ahmad Koka did in his examination-in-chief, including by
naming “Sunil Joshi”.

- Constable Ajit Kumar testified and provided very little by
way of testimony. Hukum Singh confirmed that in the year
2001 he was posted at Camp Verinag. The witness then
denied the events of 27 October 2001. The witness also
confirmed that Sub-Inspector Ram Pratap was posted at
camp Verinag in 2001. The witness then stated that he
“does not know whether in the year 2001 any security
person namely R. S. Chauhan, R.S. Raina, Sunil Joshi,
Mishra were posted there or not”. Head Constable Nand
Singh, posted at ITBP, Camp Verinag, denied any
crackdown or arrest in October 2001. But, he confirmed
that in October 2001 Inder Singh was the commanding
officer. But, he stated that he did not know “R. S. Chauhan
or any Mishra or any Sunil Joshi”. But, he stated that he
knew “second commandant R. S. Raina”.

The testimony of Ghulam Hassan Koka, undamaged on cross-
examination, appears strong and reliable. The only question may be
on the meeting with “Rajinder Singh” that he places on 11 January
2002 at the Deputy Commissioner’s office. Before the SHRC, the
witness stated that he met the same person on 12 January 2002 and
was informed that his son was in the custody of the 54" Battalion of
the BSF and was arrested by them. Further, he states that Rajinder
Singh was “Dy.SP ITBP camped at Sangam bridge”. There are
discrepancies: the rank of the officer, and the date of the incident.

Further, it is unclear whether this is the same person who is also
considered one of the alleged perpetrators [Inspector Rajinder Singh,
ITBP, Camp Verinag]. But, these discrepancies would not affect the
credibility of the witness testimony. The testimony of Mohammad
Hussain Koka appears to match the testimony of his father closely,
both on the earlier incidents and the events of 27 October 2001.
Though, Mohammad Hussain Koka initially refers to police
uniforms, on cross-examination he not only refers to the ITBP but
also names specific officers that match with his father’s testimony.
While the testimony of witnesses Ghulam Hassan Bhat, Ghulam
Rasool, Ali Mohammad Ganie, Abdul Aziz Koka, Ghulam Ahmed
Koka and Mohammad Sultan Koka are partly hearsay, they are
consistent and serve to corroborate the testimony of the father and
brother of Mohammad Ashraf Koka. Reyaz Ahmad Koka and
Tasleema Akhter further corroborate the existing evidence, though in
cross-examination Reyaz Ahmad Koka places the incident on 22
October 2001. This by itself may not take away from the credibility
of the witness [as the exact date may not always be easy to
remember] but it may equally be a typographical error in the enquiry
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report and it would be appropriate to check the original transcript of
the witness.

Ghulam Nabi Sheikh’s testimony on the events prior to 27 October
2001, particularly the incident in July 2001 when they went to the
ITBP camp appears to corroborate the testimony of Ghulam Hassan
Koka and Mohammad Hussain Koka. It must be said that this
evidence is not properly fleshed out by any of the witnesses, but it
does appear consistent through their testimonies. His testimony on
Manzoor Ahmad further corroborates the already existing testimony
on the events of 27 October 2001 and further supports the theory that
Manzoor Ahmad Wani was forced to point out the house of the
victim to the ITBP.

The enquiry report proceeded to then draw its own conclusions from
the witness testimony and confirmed the abduction of Mohammad
Ashraf Koka on 27 October 2001 and stated that “no fault on the part
of Mohammad Ashraf has come on record which could be said to be
a cause for his disappearance or a case for his non-return”. But, the
enquiry report found contradictions when it came to the role of ITBP
in this abduction. The enquiry report found that in the written report
filed before the police station on 28 October 2001 and in the
application before the CIM, Anantnag, Ghulam Hassan Koka did not
specifically name the ITBP. But, despite the other witnesses who
have testified to the role of the ITBP, and despite the enquiry
recognizing the statement of Ghulam Hassan Koka that “it is the
SHO who asked him to bring an application mentioning therein that
unidentified persons lifted his son”, the enquiry report refused to
indict the ITBP. The enquiry report when reaching this conclusion
also relied on the witnesses produced by the ITBP. The conclusion of
the enquiry report, in light of the extensive testimony that suggests
the role of the ITBP, is unfortunate.

In conclusion, considering the existing police reports, SHRC
judgment and enquiry report on record, in the words of the SHO of
the Dooru Police Station [date not ascertainable] filed before the
High Court, a “prima facie case has been established against” all the
eleven alleged perpetrators listed above. It is therefore particularly
unfortunate that the case remains pending in the High Court with no
action being taken by the authorities in question.

The IPTK sought information on 10 January 2012 on all inquiries
and Court-Martials conducted by the BSF between 1990 and 2011 in
Jammu and Kashmir but no information was provided.

Further, the IPTK sought information on 10 January 2012 on all
cases of sanctions for prosecution under AFSPA relating to the
Ministry of Home Affairs between 1990 and 2011 in Jammu and
Kashmir but no information was provided.

Case No. 49

Victim Details

Nazir Ahmad Bhat [Extra-Judicial Killing]

Age: 21

Occupation: Chemist/Student

Son of: Nizamuddin Bhat

Resident of: Harpora, Naidkhai, Sumbal, Bandipora District

Alleged perpetrators
1. Constable Gorakhnath Gwali, 88" Battalion, Border

Security Force [BSF], Camp Igbal Market, Sopore,
Baramulla District
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Allegations in Brief

The family of Nazir Ahmad Bhat states that on 29 December 2001 as
soon as the victim reached the Igbal market, Sopore, he was stopped
by personnel of the 88" Battalion of the BSF and asked to assist
them in carrying a box to the second floor of the BSF camp. On
entering the camp, Nazir Ahmad Bhat was searched, and all his
personal belongings, including his identity card and money were
taken away by the BSF, particularly by Constable Gorakhnath Gwali.
The victim was then forced to wear a BSF uniform and locked into a
room. Gun powder was thrown on his body and he was set on fire.
Nazir Ahmad Bhat managed to jump out of a window and he
screamed in Kashmiri for help from the people in the market. He was
rescued by the people in the area and taken to a hospital where he
succumbed to his injuries on 9 January 2002.

During his stay in the hospital he narrated his version of events to
others. The family states that subsequently it has come to be known
that Constable Gorakhnath Gwali had an insurance policy of Rs.
26,00,000, and had engineered to kill the victim with his uniform on,
and minus his identity documents, so as to claim the money under the
policy. Constable Gorakhnath Gwali is yet to be arrested.

The family of Nazir Ahmad Bhat gave a statement to the IPTK on 19
December 2011.

Case Progress

First Information Report [FIR] no. 339/2001 u/s 302 [Murder], 307
[Attempt to murder], 392 [Robbery] Ranbir Penal Code, 1989 [RPC]

was filed at the Sopore Police Station 3

The family of Nazir Ahmad Bhat also state that a case was filed in
the High Court. Further, proceedings were also ongoing in a
Baramulla court.

On 30 October 2002, after being approached by the family of the
victim, the State Human Rights Commission [SHRC] issued a
decision where it recommended ex-gratia government relief of Rs.
2,00,000 and compassionate employment under SRO-43 [Statutory
Rules and Orders] to the family. The family states that they have
received only Rs. 1,00,000 to date, but they did receive
compassionate employment under SRO-43.

Further, the family of the victim states that on directions of the
National Human Rights Commission [NHRC], the BSF made a
payment of Rs. 5,00,000 to the family of the victim.

Case Analysis

The medical certificate issued by the Shri Maharaja Hari Singh
[SMHS] Hospital, Srinagar confirms the death of the victim due to
burning and complications that followed. Letters from the police;
from the Sumbal Police Station on 1 December 2006, Senior
Superintendent of Police [SSP], Baramulla on 3 July 2002 and SSP,
Ganderbal, on 11 December 2006; all confirm the incident and
killing of the victim by the alleged perpetrator and that the victim
was not involved in any subversive activities and that there was no
adverse report against him.

The SHRC issued its decision on 30 October 2002, based on a report
from the Inspector General of Police [IGP], Kashmir. The SHRC
confirmed the version of events as per the family. The SHRC noted

3 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 7 October 2011. On 11 May 2012 a copy
of the FIR and chargesheet were provided.
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that Constable Gorakhnath Gwali was absconding, and also that the
victim was not alleged to be involved in any militancy related
activities.

This is therefore a case where the guilt of Constable Gorakhnath
Gwali and the innocence of the victim are beyond doubt.
Surprisingly, despite the passage of almost ten years no action
appears to have been taken against Constable Gorakhnath Gwali, and
it is difficult to understand how a person earlier working with the
armed forces continues to evade the processes of justice without the
acquiescence of the Government.

The IPTK sought information on 10 January 2012 on all inquiries
and Court-Martials conducted by the BSF between 1990 and 2011 in
Jammu and Kashmir but no information was provided.

Further, the IPTK sought information on 10 January 2012 on all
cases of sanctions for prosecution under AFSPA relating to the
Ministry of Home Affairs between 1990 and 2011 in Jammu and
Kashmir but no information was provided.

Case No. 50

Victim Details

Manzoor Ahmad Dar [Abduction and Enforced Disappearance]
Occupation: Chemist

Age: 37

Son of: Ali Mohammad Dar

Spouse: Jana

Resident of: Rawalpora, Srinagar

Alleged perpetrators
1. Major Kishore Malhotra, 35 Rashtriya Rifles [RR], Army
Allegations in Brief

On 16 January 2002, the house of the victim was raided by personnel
of the RR. No incriminating material was found.

During the intervening night of 18 and 19 January 2002, at about
12:30 am, personnel of the 35 RR, led by Major Kishore Malhotra,
arrested Manzoor Ahmad Dar from his residence and detained him at
the JAKLI Regimental Centre, Haftchinar, Srinagar.

The family of Manzoor Ahmad Dar visited this location regularly but
they were not allowed to meet him. Manzoor Ahmad Dar has
disappeared since.

Case Progress

First Information Report [FIR] no. 33/2002 u/s 363 [Kidnapping],

364 [Kidnapping/Abducting to murder] Ranbir Penal Code, 1989

[RPC] was filed at the Sadder Police Station on 1 February 2002,

A petition was filed before the High Court of Jammu and Kashmir
[Original Writ Petition (OWP) 288/2002] for the production of the
victim and investigations on the FIR. A judicial inquiry was
conducted by Chief Judicial Magistrate [CIM], Budgam based on the
High Court order of 17 March 2003, and indicted the RR forces on

1% |Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.

IPTK/APDP



10 October 2003. The Union of India and RR made submissions
before the High Court. The incident was completely denied. The
final order in the case was given by the High Court on 24 July 2004
and the Station House Officer [SHO] was ordered to expedite the
investigations.

A contempt petition [no. 53/2005] was filed before the High Court
against the non-implementation of the High Court order. The police
claimed that the investigations could not be concluded as the
Commanding Officer, 145™ Battalion, BSF was not cooperating with
the investigations. On 16 April 2007, the High Court while
addressing the matter stated that “it is not clear for what purpose
communications are being addressed to them when there is a clear
finding from the Chief Judicial Magistrate, Budgam, that missing
person was lifted by Rashtriya Rifles personnel”. The SHO, Police
Station Sadder was given two months to complete the investigations.
A direction was sent to the Director General of Police [DGP], Jammu
and Kashmir to immediately approach the army authorities to get an
identification parade done.

On 23 July 2007, the High Court was informed by the investigating
officer in the case that Colonel Kishore Malhotra, c/o 7" Assam
Regiment, was not cooperating with the investigations. The High
Court ordered that he present himself before the investigating officer
within 15 days.

On 6 September 2007 the Union of India submitted before the High
Court that a questionnaire had been sent to Colonel Kishore
Malhotra, but if the investigating officer required his physical
presence, the Union of India had no objection. The Investigating
officer stated that the presence of Colonel Kishore Malhotra was
required. The High Court ordered that Colonel Kishore Malhotra was
to be produced before the investigating officer within two weeks.

On 11 October 2007, on being informed that a communication had
been sent to the Brigade Commander, 12 Sector RR with no result,
the High Court directed that a direct communication be sent to
Colonel Kishore Malhotra to appear before the investigating officer
on 15 November 2007 failing which coercive measures would be
taken.

On 21 November 2007, the High Court set the date of 10 December
2007 for the appearance of Colonel Kishore Malhotra before the
investigating officer.

On 12 December 2007 the investigating officer informed the court
that Colonel Kishore Malhotra had not appeared before him. The
High Court, while terming it a “gross violation of the directions of
the Court” ordered that the General Officer Commanding, 15 Corps,
Badami Bagh Cantonment, Srinagar be directed to ask Colonel
Kishore Malhotra to appear before the investigating officer within
two weeks.

On 19 February 2008, based on the submissions of the Union of
India, the High Court ordered that a communication be sent through
the General Officer Commanding [GOC], Northern Command to
Colonel Kishore Malhotra.

On 7 April 2008, the Union of India stated that there was no
information from the GOC, Northern Command. The High Court
ordered a dasti [by hand] notice on Colonel Kishore Malhotra.

On 13 May 2008 the High Court was informed that a Sub-Inspector
travelled to Drass, which was the available address of Colonel
Kishore Malhotra, but the officer in charge refused to disclose the
actual location of Colonel Kishore Malhotra. The High Court
directed that the GOC, Northern Command, Udhampur, inform the
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High Court within two weeks the present posting of Colonel Kishore
Malhotra.

On 5 June 2008, the High Court was informed by Union of India that
Colonel Kishore Malhotra would be available at Brigade
Headquarters, Drass on 16 June 2008 to meet the investigating
officer. Further, the High Court was informed that a Special
Investigation Team had been appointed in the matter.

On 10 July 2008, the High Court was informed that Colonel Kishore
Malhotra did not appear before the investigating officer. The High
Court ordered that Colonel Kishore Malhotra appear before the
Senior Superintendent of Police [SSP], Srinagar, the Chief
Investigating Officer, within three weeks. On 2 September 2008, this
order was challenged [Interim Application no.1308/2008] but
dismissed by the High Court and the 10 July 2008 order was
maintained. The Union of India appealed against this order, and the
10 July 2008 order, before the Supreme Court, but the SLP was
dismissed on 24 August 2009.

On 1 December 2009 the High Court was informed that Colonel
Kishore Malhotra had appeared before the SSP, Srinagar. The High
Court ordered that an affidavit be filed showing compliance.

On 16 April 2010, the High Court, after receiving the Compliance
report, ordered that on the next date of hearing the status of the case
be provided.

On 28 May 2010, the High Court observed that while Colonel
Kishore Malhotra met the investigating officer, he was given a
questionnaire to which he responded. Therefore there was no verbal
interrogation. In response, Colonel Kishore Malhotra stated that at
the relevant time he was posted at Old Airport, Srinagar. Rawalpora,
from where the victim was abducted, was an area under his
responsibility. Other armed forces, such as the Border Security Force
[BSF], Central Reserve Police Force [CRPF] and Special Operations
Group [SOG] of Jammu and Kashmir Police were also operating in
the area. Colonel Kishore Malhotra denied that he had ever raided
the house of the victim. He denied that he had abducted the victim.
Colonel Kishore Malhotra stated that as a responsible Commander he
had met the family of the victim and tried to assist them. He denied
that he had ever told them not to approach the media. The High
Court expressed dissatisfaction with the investigation and ordered
that the Inspector General of Police [IGP], Kashmir Range, monitor
the investigations and that the investigations be completed within
two months.

On 28 December 2010, five weeks time was sought for completion
of the investigations by the Special Investigation Team. This was
granted.

On 22 March 2011, the investigating officer sought more time to
procure the presence of Colonel Kishore Malhotra, reportedly posted
at Chandni-Mandir, Kolkota. Time of three weeks was given.

On 19 April 2011, the High Court ordered the investigating officer to
file an affidavit with the present posting of Colonel Kishore
Malhotra, so that the High Court could issue directions for procuring
his presence before the investigating officer.

On 3 May 2011, the High Court, on receiving information on the
present posting of Colonel Kishore Malhotra, gave the investigating
officer two weeks time to ensure the presence of Colonel Kishore
Malhotra.

On 9 August 2011, on being requested, an extension of three months
time for completion of investigations was granted.
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On 8 December 2011, time was sought for filing a compliance report.

On 21 February 2012, the High Court ordered the personal
appearance of the investigating officer to explain his inability in
completing investigations.

On 23 February 2012, the investigating officer appeared before the
court and stated that the inability to conclude investigations was due
to being unable to procure the presence of Colonel Kishore Malhotra.
The High Court stated that the investigating officer instead of using
the powers under the Code of Criminal Procedure, was addressing
request letters to Colonel Kishore Malhotra and others. The
investigating officer undertook to secure the presence of Colonel
Kishore Malhotra within ten days, and present a chargesheet five
days after that.

On 10 October 2012, the High Court ordered the Inspector General
of Police [IGP], Kashmir, to file a personal affidavit in the matter on
or before 6 November 2012 and clarify how long it would take to
complete investigations. Previously, the police had sought to execute
an arrest warrant against the alleged perpetrator in Pune but were
unable to locate him**®,

The High Court petition remains pending.

Information on the petition numbers was sought through the Jammu
and Kashmir Right to Information Act, 2009 [RTI] on 16 February
2012. Information was provided.

Also on record is a letter dated 24 July 2010 from the IGP, Kashmir
Zone, Srinagar, to the SSP, Srinagar, that states that the
disappearance of the victim is confirmed, the BSF has issued a
certificate stating that the victim was of good character, the case was
closed as untraced on 22 October 2003, a Special Investigation Team
was constituted on 20 April 2007, and that proper investigations need
to be carried out as per the High Court directions.

Case Analysis

The statements of the family of the victim, the conduct of the army
and alleged perpetrator, and the direction of the police investigations
suggest the role of the alleged perpetrator in the crime.

The police investigations in this case have been weak and ineffective
right from the start.

From wasting time with approaching the BSF, to not using the
coercive powers under the Criminal Procedure Code, 1989 (CrPC)
for interrogating the alleged perpetrator, the investigations have only
helped the alleged perpetrator to evade the processes of justice. The
farce of interrogating the alleged perpetrator, over five years, is
evidence enough of this.

The delayed police investigations have also resulted in the possible
dilution of evidence.

The High Court, while criticizing the police, has been similarly
ineffective as it has failed to utilize its coercive powers in ensuring
the compliance of its own orders.

The manner in which the army, and the alleged perpetrator, has
disregarded the police investigations and the High Court orders
suggests that the army does believe itself to be governed by the rule
of law.

145 Kashmir Reader, http://kashmirreader.com/10132012-ND-igp-to-file-
personal-affidavit-5577.aspx, 13 October 2012.
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Further, the available documents do not suggest that even a Court-
Martial was conducted in this case by the army.

Case No. 51

Victim Details

Altaf Ahmad Shah [Extra-Judicial Killing]

Age: 21

Son of: Ali Mohammad Shah

Resident of: Peth Zanigam, Beerwah, Budgam District

Alleged perpetrators

1. Major Vikash Lakhera, 19 Rashtriya Rifles [RR], Army,
Badami Bagh Cantonment, Srinagar

2. Captain Raju / Captain Rajee*®, 19 Rashtriya Rifles [RR],
Army, Badami Bagh Cantonment, Srinagar

3. Personnel of 34 Rashtriya Rifles [RR], Army, Beerwah,
Budgam District, Camped outside the Beerwah Police
Station

4. In-charge, Special Operations Group [SOG], Jammu and
Kashmir Police, Magam, Beerwah, Budgam District,
Camped outside the Beerwah Police Station

Allegations in Brief

The family of Altaf Ahmad Shah states that the victim was arrested
on 17 June 2002 by the 19 RR. The family states that the victim was
arrested along with a person named Mohammad Ayoub Wara,
resident of Shivpora, Srinagar who had some links with the troops of
the 19 RR. The victim was arrested from the house of Mohammad
Ayoub Wara, where he had been working as a painter. Mohammad
Ayoub Wara was subsequently released and he informed the family
of the arrest of the victim. The family states that on 20 June 2002, the
victim was handed over to the joint camp of 34 RR and SOG,
Magam. The victim was handed over to the Beerwah Police Station
in an injured condition on 22 June 2002. The victim was transferred
to the Sub-District Hospital, Beerwah, followed by Shri Maharaja
Hari Singh [SMHS] Hospital, Srinagar and finally Sher-e-Kashmir
Institute of Medical Sciences [SKIMS] Hospital, Soura where he
died on 26 June 2002. The family of the victim believes that the
victim was innocent and he had been tortured to death.

The family of Altaf Ahmad Shah gave a statement to the IPTK on 23
December 2011.

Case Progress

The family of Altaf Ahmad Shah states that they filed a First
Information Report [FIR] at the Ram Munshi Bagh Police Station on
the arrest of the victim. On the death of the victim FIR no.73/2002
u/s 302 [Murder] Ranbir Penal Code, 1989 [RPC] was also filed at
the Beerwah Police Station. The 21 December 2011

5The Ministry of Defence, in its affidavit before the High Court of Jammu
and Kashmir in 2009 on sanctions for prosecution under the Armed Forces
(Jammu and Kashmir) Special Powers Act, 1990 [AFSPA], refers to this
person as “Raju” wheras the Government of Jammu and Kashmir, in response
to information sought through the Jammu and Kashmir Right to Information
Act, 2009 [RTI] on sanctions for prosecutions under AFSPA, on 6 September
2011 refers to him as “Rajee”.

Y7 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 7 October 2011. By communication dated
21 December 2011 from the Jammu and Kashmir Police a copy of the FIR
was provided.
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communication from the Jammu and Kashmir Police states that on
26 June 2002 the Naib Subedar of 34 RR Camp Beerwah handed
over three injured persons to the Beerwah Police Station — Altaf
Ahmad Shah, Hilal Ahmad Shah and Mohammad Imran Shah. They
were then transferred to hospitals, and then two were released. Altaf
Ahmad Shah died. Two of them were found involved in a case under
FIR no0.71/2002 and a chargesheet was filed. Investigation found that
Altaf Ahmad Shah had died due to severe torture and a chargesheet
was filed against [Major] Vikash Lakhara and Captain Raju and the
case file was sent for prosecution sanction under the Armed Forces
(Jammu and Kashmir) Special Powers Act, 1990 [AFSPA].

FIR no0.71/2002 u/s 7 [Prohibition of acquisition / possession /
manufacture / sale of prohibited arms / ammunition] / 25
[Punishment for certain offences] Arms Act, 1959 stands registered
at the Beerwah Police Station against the victim and two others
[brother, Hilal Ahmad Shah, and cousin, Mohamamd Imran Shah, of
the victim]'*8. This FIR suggests that the three persons had arms and
ammunitions with them. The family of the victim rejects this version.
They stand by their version of events and state that when the victim
was brought to the police station on 22 June 2002, he was able to
inform the family. At this point, the brother and cousin of the victim
went to meet him. At that point they were apprehended by the 34 RR
and falsely implicated, along with the victim, in this case.

A letter from the Senior Superintendent of Police [SSP], Budgam,
dated 22 November 2003, to the Deputy Commissioner, Budgam,
based on a report states, that FIR no.71/2002 was never proved
against the victim, whereas the other two arrested were
chargesheeted. The letter also states that the victim was found not to
be involved in subversive activities. This letter also confirms that the
victim was tortured.

Also on record is a letter from the Deputy Superintendent of Police
[DSP], Headquarters, supervisory officer of the Beerwah Police
Station, to the Superintendent of Police [SP], Budgam, on 21
December 2002. This letter is based on the report of the Station
House Officer [SHO] Beerwah Police Station. The report states that
on 22 June 2002 the SHO of the Beerwah Police Station was called
to the 34 RR camp. There he was given a written report bearing the
signature of the in-charge SOG, Magam. That report stated that there
was a joint operation of the 34 RR and the SOG, Magam at Peth
Zanigam village and three suspects were apprehended: Altaf Ahmad
Shah, Mohammad Imran Shah and Hilal Ahmad Shah. Arms and
ammunition were recovered from them. The letter states that they
were handed over to the Beerwah Police Station in an injured
condition. On the report of the SOG, FIR no.71/2002 was filed. They
were then shifted to Sub-District Hospital, Beerwah and then SMHS,
Srinagar.

On 24 June 2002, the other two were released, but the victim was
transferred to SKIMS, Srinagar. He died due to torture and the FIR
no.73/2002 was filed. During the investigation of the case FIR no.
71/2002 it was found that the victim had been arrested by the armed
forces on 17 June 2002 at Shivpora, Srinagar where he had been
working as a painter. The authorities of the 34 RR informed the
SHO, Beerwah Police Station that the victim had been received in a
sick condition from 19 RR personnel.

On 4 June 2003 the State Human Rights Commission [SHRC] issued
its decision and recommended ex-gratia government relief of Rs.
3,00,000 and compassionate employment under SRO-43 [Statutory
Rules and Orders]. The SHRC also recommended that a chargesheet

8 Information on this FIR was sought through RTI on 5 May 2012. By
communication dated 9 July 2012 from the Jammu and Kashmir Police a
copy of the chargesheet was provided.
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be filed against the culprits of the killings of the victim. A letter from
the Deputy Commissioner, Budgam to the Jammu and Kashmir
Home Departmentstates that the ex-gratia government relief ordered
by the SHRC of Rs. 3,00,000 is not permitted under the rules and the
matter may be taken up by the Government.

The family of the victim filed a petition before the High Court of
Jammu and Kashmir against the non-implementation of the SHRC
recommendations on compensation.

The Ministry of Defence, in its affidavit before the High Court in
2009 on sanctions for prosecution under the Armed Forces (Jammu
and Kashmir) Special Powers Act, 1990 [AFSPA], stated in relation
to this case that it was under consideration.

The Ministry of Defence, in response to information sought through
the Jammu and Kashmir Right to Information Act, 2009 [RTI] on
sanctions for prosecution under AFSPA stated in relation to this case
on 10 January 2012 that sanction was declined on 8 February 2010.
The reason for declining sanction was that “individual was
apprehended in a bona fide military operation and handed over to
police. The individual expired after four days in police custody.
Army involvement not established in killing of the individual™*.

The Government of Jammu and Kashmir, in response to an RTI on
sanctions for prosecutions under AFSPA, stated on 6 September
2011 in relation to this case that sanction was declined.

Case Analysis

Before considering the decision of the SHRC, a few preliminary
comments may be made:

- The Jammu and Kashmir Police clearly indict the armed
forces in the torture of the victim. The police in its letters
does not specifically name which of the three units [19 RR,
34 RR, SOG] might be responsible, but does suggest that
the torture would have taken place when the victim was in
their custody. Further, the police also found that the victim
was not involved in any subversive activities — thereby the
victim was not booked under FIR no.71/2002.

- An immediate contradiction in the position of the 34 RR
and SOG, Magam [as per the police letters of 21 December
2002 and 22 November 2003] is evident. On one hand the
two armed forces initially claimed that the victim was
apprehended during a joint raid on 22 June 2002 but,
subsequently the 34 RR took the position that they had in
fact received the victim in a sick condition from the 19 RR.
This contradiction is clearly telling.

The conclusions of the SHRC may now be considered. The SHRC
first considered the position of the family of the victim, which was
that the victim had been apprehended by the 19 RR on 18 June 2002
[which does contradict with the statement given to the IPTK, but
does not appear damaging]. The family also states that they believe
the victim was handed over to the 34 RR and then the Beerwah
Police Station on 22 June 2002.

The SHRC then considered the post-mortem report of the victim
which confirmed death by torture. The SHRC also considered the
report of the IGP, Kashmir which stated that on 22 June 2002 the
Officer in-charge of the Beerwah Police Station was called to the 34

149 The Ministry of Defence places this incident as occurring on 26 February
2002. Considering the consistency of dates from other sources [family and
police], it is assumed that this is a typographical error, particularly as the case
does not seem to turn on this issue.
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RR camp and was handed over a report bearing the signature of the
In-charge of the SOG, Magam. The report of the IGP, Kashmir
repeats the sequence of events already narrated above including that
the three persons arrested were handed over in an injured condition
and that finally no case was made out against the victim under FIR
no.71/2002, and that the victim was initially arrested on 17 June
2002 by the 19 RR. Based on this report, the SHRC states the
following: “it is unfortunate to note that in case the person of
Mohammad Altaf Shah™°  was apprehended or taken for
interrogation by 19 RR for any involvement whatsoever kind was
found involved he should have been handed over by the 19 RR as per
the requirements of law and the judgment of the Apex Court as well
Hon’ble High Court of the State to the local police...”.

The SHRC was therefore first critical of the manner in which the
victim had been handled by the 19 RR. The SHRC then, relying on
the police investigations, confirmed the innocence of the victim. The
SHRC then considered the responsibility of the three units: 19 RR,
34 RR and SOG, for the torture of the victim and stated that “all
these units namely 19 RR, 34 RR and SOG Magam are responsible
for this...” The SHRC then issued recommendations on ex-gratia
relief and SRO-43 benefits and that the investigation against the
culprits must be expedited.

The above record: from the police investigations, on both FIR’s, and
the indictment of the SHRC suggests a strong case against the 19 RR,
34 RR and the SOG, Magam. But, the Ministry of Defence declined
sanction against the two 19 RR officers named above. The Ministry
of Defence appears to blame the police by suggesting that the victim
was in their custody at the time of the death of the victim. But, both
the family and the police clearly suggest that the victim arrived in
police custody in an injured condition, apparently tortured by the
personnel of the 19 RR, 34 RR and the SOG, Magam. While, with
records presently available [which does not include the charge sheet
against the officers] it would be impossible to comment on the guilt
or the innocence of the two specific officers, but clear responsibility
needs to fixed on specific persons, and most importantly,
responsibility needs to be fixed on all three units involved in this
case and not just the 19 RR.

The Ministry of Defence by declining sanction for prosecution under
AFSPA effectively endorses the crimes perpetrated, which do not
appear to have taken place in a bona fide military operation. Also,
based on the record, the involvement of SOG of Jammu and Kashmir
Police, based at Magam, appears to have not been considered in the
investigations conducted by the Jammu and Kashmir Police. It was
possible for the police to investigate and then prosecute the culpable
SOG personnel involved [particularly the In-charge SOG, Magam] as
the SOG is not covered by AFSPA.

The approach of the Ministry of Defence and the police is that of
conveniently blaming each other without actually carrying out an
impartial investigation which could have resulted in prosecution of
the accused from both the police and the army.

The refuge of the blame game appears to only help the perpetrators.
The police shields it personnel by not carrying out thorough
investigations, while the Ministry of Defence does so by arbitrarily
declining sanction. Further, the available documents do not suggest
that even a Court-Martial was conducted in this case by the army.

%0 For no discernible reason, the SHRC, on occasion, refers to the victim as
“Mohammad Altaf Shah” instead of “Altaf Ahmad Shah”. But, it is clear that
the SHRC is referring to the same person.
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Case No. 52

Victim Details

Javaid Ahmad Magray [Extra-Judicial Killing]

Occupation: 12™ Standard student

Son of: Ghulam Nabi Magray, Ameena

Resident of: Soitang [Lasjan], Tehsil Chadoora, Budgam District

Alleged perpetrators

1. Major Srivastava, 119" Infantry Battalion [Territorial

Army], Assam Regiment151, Army, Camp Soitang

2. Lieutenant Verma, 119" Infantry Battalion [Territorial
Army], Assam Regiment, Army, Camp Soitang

3. Subedar Surinder Sinha, 119™ Infantry Battalion
[Territorial Army], Assam Regiment, Army, Camp Soitang

4. Havaldar Hamanta Bordoloi, 119" Infantry Battalion
[Territorial Army], Assam Regiment, Army, Camp Soitang

5. Havaldar Naba Ch. Sinha, 119" Infantry Battalion
[Territorial Army], Assam Regiment, Army, Camp Soitang

6. Lance Naik [Lance Corporal], Romesh Singh, 119%"
Infantry Battalion [Territorial Army], Assam Regiment,
Army, Camp Soitang

7. Sepoy S.U. Borbhuiya, 119" Infantry Battalion [Territorial
Army], Assam Regiment, Army, Camp Soitang

8. Sepoy Zakir Hussain, 119" Infantry Battalion [Territorial
Army], Assam Regiment, Army, Camp Soitang

9. Sepoy Ashok Choudary, 119" Infantry Battalion
[Territorial Army], Assam Regiment, Army, Camp Soitang

10. Sepoy David Lalthanmawia, 119" Infantry Battalion
[Territorial Army], Assam Regiment, Army, Camp Soitang

11. Sepoy Bijoy Sinha152, 119" Infantry Battalion [Territorial
Army], Assam Regiment, Army, Camp Soitang

Allegations in Brief

Javaid Ahmad Magray’s father states that in the morning of 1 May
2003 his son was missing from his room. His bed appeared as if it
had not been slept in the night before. The window in the room was
half open. His bicycle was in the lawn of the house, suggesting that
he had not gone outside the house. Outside, on the main road, there
were many persons from the army. The army persons denied having
seen the victim. A large crowd gathered concerned about the victim.
They claimed to have heard gunshots at midnight. There were blood
stains, and a tooth, lying on the ground, encircled by a chalk
marking.

Lieutenant Verma told the people concerned for the victim that he
was in the army camp. They accompanied him to the Camp where
Lieutenant Verma said the victim would be brought out in five
minutes. But, he then told them that the victim had been handed over
to the police. It seemed that the only reason that Lieutenant Verma
had given them this information after entering the camp was to
ensure that he would not be questioned repeatedly by the family and
others demanding information.

The people then proceeded to the police station where they were told
that a boy was brought in serious condition to the police station at
3:00 am and they had shifted him to Bone and Joints Hospital,

151 possibly a part of the Territorial Army, but not expressly stated as such in
the documents available.

152 The names of the perpetrators vary from document to document. The
above listing is therefore subject to these variations.
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Barzulla and then the Shri Maharaja Hari Singh [SMHS] hospital.
After that the residents of the area went to the hospital where the
victim was undergoing an operation. After the surgery, the doctors
shifted him to Sher-e-Kashmir Institute of Medical Sciences
[SKIMS], Soura where the doctors declared him brought dead. An
autopsy report confirmed death by shooting. The victim was shot
from a close range, and he was shot in his legs, shoulders and inside
his mouth.

The family of the victim believes that the motive behind the killing
of the victim was that he used to pass by the camp in the early hours
of the morning, and may have identified someone at the camp as
working with the army. They believe he was taken out of his room
through the window. The family also states that Subedar Surinder
Sinha camped at Soitang headed the patrol party that killed the
victim.

Case Progress

The army filed First Information Report [FIR] no.63/2003 u/s 307
[Attempt to murder]Ranbir Penal Code, 1989 [RPC] and 7
[Prohibition of acquisition/possession/manufacture/sale of prohibited
arms/ammunition]/27 [Punishment for possessing arms etc. with
intent to use them for unlawful purpose] Arms Act, 1959 at the
Nowgam Police Station on 1 May 2003 that on the intervening night
of 30 April 2003 and 1 May 2003 a militant had been injured in

firing while another militant escapedm. The FIR, according to the
family of the victim was “misleading and concocted” and was filed
by Major Srivastava of the 119" Battalion Assam Regiment under
the signature of Lieutenant Verma, the head of the Soitang Camp.

The victim’s family lodged FIR 1n0.64/2003 u/s 302 [Murder], 120-B
[Criminal Conspiracy] Ranbir Penal Code, 1989 [RPC] at the
Nowgam Police Station on 1 May 2003 against Lieutenant Verma,
which the police first refused to lodge, and only on the intervention

of a Minister was it finally registered154. By further communication
dated 9 July 2012 from the Jammu and Kashmir Police, information
was provided in the form of a letter dated 15 June 2012 from the
Deputy Superintendent of Police [DSP], Headquarters, Srinagar that
a chargesheet had been filed in the case and that the Home
Department had raised some observations which were being
rectified, following which the case would be resubmitted for sanction
for prosecution under the Armed Forces (Jammu and Kashmir)
Special Powers Act, 1990 [AFSPA].

The Deputy Commissioner of Budgam ordered an enquiry on 10
May 2003 and the Assistant Commissioner, Budgam was appointed
as the enquiry officer. The enquiry report was submitted on 12
August 2003 and confirms that the victim was not involved in any
militancy activity and was killed without justification by Subedar S.
Sinha and his associates.

On record is a report sent to the Deputy Commissioner, Srinagar on
19 July 2003 from the Senior Superintendent of Police [SSP],
Srinagar. This states that the victim was not involved in militant
activities, as claimed by the army. It also states that investigation on
both cases [the FIR filed by the army and the victim’s family] is
ongoing. The report also states that FIR no0.63/2003 was based on a

153 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. By communication dated 2
June 2012 from the Jammu and Kashmir Police a copy of the FIR was
provided.

54 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 7 October 2011. By communication dated
21 December 2011 from the Jammu and Kashmir Police a copy of the FIR
was provided.
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written report from a “Major Sh. Wastoo” of the 119 Battalion
Assam Regiment, Camp “Soitong” which suggested that the victim
was a militant and was killed in cross firing.

The family of the victim filed a petition before the High Court of
Jammu and Kashmir [Service Writ Petition (SWP) 1842/2003]*.
The petition sought the status of the investigations, action to be taken
and compensation/ compassionate employment under SRO-43
[Statutory Rules and Orders] for the brother of the victim. The
petition was dismissed on 21 February 2006 for non-appearance.

An application was filed subsequently for its restoration and the
petition was restored. The response of the State of Jammu and
Kashmir before the High Court stated that compassionate
employment for the brother of the victim could not be allowed as the
victim was a minor at the time of his death. The petition remains
pending in the High Court.

The alleged perpetrators 3 to 11, based on the State of Jammu and
Kashmir’s representations before the High Court, were
chargesheeted u/s 302 [Murder] and 120-B [Criminal Conspiracy]
Ranbir Penal Code, 1989 [RPC]. In relation to the FIR filed by the
family, the Ministry of Defence, on an order of the High Court, filed
an affidavit before the High Court in 2009 on sanctions for
prosecution, and stated that this case remained under consideration
with regard to alleged perpetrators 3-7 and 10-11 listed above.
Sanction for prosecution of alleged perpetrators 3 to 11 was sought
from the Ministry of Defence, by the Jammu and Kashmir Home
Department, on 16 July 2007.

On 3 January 2011, as per a 10 January 2012 response to a RTI, the
Ministry of Defence declined sanction with regard to “Sub Surendre
Sinha” and stated that “the individual killed was a militant from
whom arms and ammunition was recovered. No reliable and tangible
evidence has been referred to in the investigation report™.

The FIR filed by the army was closed as not admitted.

The family approached the State Human Rights Commission
[SHRC] on 2 September 2003 and a final decision was issued on 26
February 2004 based on a report of the Inspector General of Police
[IGP], Kashmir, which recommended ex-gratia government relief of
Rs. 2,00,000 to the family of the victim and compassionate
employment under SRO-43 [Statutory Rules and Orders]. On 17
March 2009 the National Human Rights Commission [NHRC]
directed payment of Rs. 3,00,000.

Case Analysis

The two documents on record that may be analyzed, in a case where
no charge sheet was filed in a court [although a case appears to have
been made out against alleged perpetrators 3 to 11], are the SHRC
judgment of 26 February 2004 and the Assistant Commissioner,
Budgam enquiry report of 12 August 2003.

The SHRC found that the factum of the death of the victim was
established, and that the victim was not a militant and was not
involved in any anti-national activities. The SHRC decision was
based, in part, on a report from the IGP, Kashmir which found that
the deceased was not involved in any militancy related activities.
But, the SHRC placed “complete reliance” on the Assistant
Commissioner, Budgam’s enquiry report of 12 August 2003, and
recommended ex-gratia government relief of Rs. 2,00,000 and

1% Information on the petition number was sought through RTI on 16
February 2012. Information was provided.
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compassionate employment under SRO-43 [Statutory Rules and
Orders].

Before the Assistant Commissioner, Budgam, the army claimed that
there had been cross firing and that the victim, a militant, had died.
The army also confirmed that the person leading the patrol party was
Subedar Surinder Sinha.

Besides the statement of the father of the victim, the enquiry also
recorded the statements of three lecturers who had taught the victim.
They all testified to the character of the victim and that he had never
taken part in anti-national activity. Similarly, the principal of the
educational institution provided, by letter, the same testimony to the
enquiry.

An interesting argument was also raised by Major Srivastava, when
he claimed that the BSF had visited the house of the victim at 10:30
pm for questioning. This was raised to suggest that the security
forces were honourable in their intentions, thereby suggesting that
the questioning the night before adds credibility to the army version
of cross-firing with militants. But, the BSF, through a letter, denies
that any BSF party conducted any visit to the victim’s house on that
night. The enquiry then concludes that “there is default/hand of army
in killing the deceased”. Subedar Surinder Sinha, despite being called
by the enquiry to testify, did not do so.

The enquiry finally concluded that the victim was not a militant, was
killed by Subedar Surinder Sinha and the patrolling party without
any justification and crucially that the superior officers were
informed.

The final document of relevance is a letter to the Deputy
Commissioner, Srinagar, dated 19 July 2003 from the SSP, Srinagar,
which confirms that the victim was not involved in “subversive
activities”.

Therefore, the enquiries on record conclusively indict Subedar
Surinder Sinha, his associates, and Major Srivastava and Lieutenant
Verma for their role as supervisors who appeared to cover up the
killing of the victim. These indictments appear to call into doubt the
Ministry of Defence position of 3 January 2011, while declining
sanction. Further, contrary to the documents on record, the Ministry
of Defence accepts the position of the army that the victim was a
militant.

The final point to be made would be on the discrepancies, in names
of the perpetrators and for whom the sanction was sought. This is
apparent from the sanction documents and other representations.
These discrepancies, while possibly unintentional, further complicate
the matter. Particularly when one considers that the sanction, it could
be argued, was denied only in the case of “Sub Surendre Sinha”, as
his is the only name mentioned in the denial of sanction document. It
is also noteworthy that the available documents do not suggest that
even a Court-Martial was conducted in this case by the army.

Case No. 53

Victim Details

Mohammad  Hussain  Ashraf Enforced
Disappearance]

Age: 22

Occupation: Carpet weaver

Son of: Mohammad Yousuf Ashraf

Resident of: Ashraf Mohalla, Mir Behri, Rainawari, Srinagar

[Abduction  and
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Alleged perpetrators

1. Captain G. Rathee, Adjutant, 7 Para, Rashtriya Rifles [RR],
Army

2. Colonel Rajbeer Singh, 7 Para, Rashtriya Rifles [RR],

Army

V. K. Mishra, MT Unit, Army

4. Naik [Corporal] Balbir Singh, 7 Para, Rashtriya Rifles
[RR], Army

5. Havaldar Balakrishna Sohan [Retired], 7 Para, Rashtriya
Rifles [RR], Army

w

Allegations in Brief

Mohammad Hussain Ashraf was picked up by the personnel of the 7
Para, RR, Khrew Camp, on 24 May 2003 at Sempora, Balhama while
he was waiting to board a vehicle for his residence. Mohammad
Hussain Ashraf was picked up in vehicle no. 98-B-065366 P and has
disappeared since. Mohammad Hussain Ashraf had no affiliations
with any militant organization.

Case Progress

The family of Mohammad Hussain Ashraf filed a petition before the
High Court of Jammu and Kashmir [habeas corpus petition, Section
491 Criminal Procedure Code, 1989 (CrPC) 17/2003] seeking
directions to the respondents to identify the location of Mohammad
Hussain Ashraf*®®. The respondents contended that Mohammad
Hussain Ashraf “deranged, mentally unbalanced”, was lifted by the
army on 24 May 2003 but was released as he was mentally unsound.
Further, that a report was lodged on 28 May 2003 at the Pantha
Chowk Police Station.

On preliminary enquiry, it was found that Mohammad Hussain
Ashraf was lifted by the 7 Para, Khrew Camp in a vehicle bearing
registration no. 98-B-065366 P. On further enquiry by the police it
was ascertained that after the arrest the whereabouts of the arrested
person were not revealed and thereafter a First Information Report
[FIR] no. 34/2003 u/s 364 [Kidnapping/Abducting to murder], 302
[Murder], 120-B [Criminal Conspiracy], 201[Causing disappearance
of evidence/giving false information] Ranbir Penal Code, 1989
[RPC] was registered at Pantha Chowk Police Station'*". During the
investigations, “Army Captain Adjutant for CO (G. Rathee)”,
revealed that Mohammad Hussain Ashraf was arrested but then
released after being found to be “mentally retarded”. On 11
November 2003 an enquiry was ordered, and conducted by the 1%
Additional Sessions Judge, Srinagar [the date the enquiry report is
unclear].

The 7 August 2012 communication from the Jammu and Kashmir
Police states that this case was chargesheeted on 30 May 2011.
Further, the investigation documents provided refer to Naik
[Corporal] Balbir Singh, 7 Para RR and Havaldar [Retired]
Balakrishna Sohan, 7 Para RR, as the persons accused of the crime as
they arrested the victim and they say they had handed him over to
their officers at the Badami Bagh Cantonment, Army.

Case Analysis

The document on record that may be analysed is the enquiry report.

6Information on the petition number was sought through RT1 on 2 July
2012. No information was provided.

%7Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 2 July 2012. By communication dated 7
August 2012 from the Jammu and Kashmir Police, a copy of the FIR and
other investigation documents were provided.
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The enquiry report begins by stating that notices were issued to the
Commanding Officer, 7 Para, RR. The Commanding Officer did not
choose to associate with the enquiry but submitted a reply/rejoinder.
It was stated that on 24 May 2003 a Quick Reaction Team [QRT]
from 15 Corps Battle School consisting of troops of 7 Para was
directed to accompany a Mahindra jeep for repairs at Choudhary
Motors located at Sempora. The jeep belonged to the 15 Corps Battle
School, Khrew. While the troops were deployed at Choudhary
Motors, a civilian truck driver informed the QRT that person had
threatened him and had boasted that he was a terrorist. When the
QRT approached the truck, this person jumped out and started
running. He was pursued and caught. He was found to be mentally
unsound and he was left there and allowed to go.

The Commanding Officer has denied that the person was picked up
and taken in the vehicle. He admitted that the relatives of the person
visited the unit in Shershali and they were politely informed that the
troops had not picked up and detained any person on 24 May 2003.

The Government of Jammu and Kashmir and its functionaries were
represented by the Additional Public Prosecutor during the enquiry.
Further, the Station House Officer [SHO], Pantha Chowk Police
Station, submitted his reply and it was stated that a preliminary
enquiry was conducted and it was found that the victim was lifted by
the 7 Para, RR, Khrew Camp. Thereafter, an FIR was registered.
During investigations the statements of witnesses were recorded. The
officers of the army did not respond to requests for information. But,
by communication dated June 2003, “Captain Adjutant for Col. G.
Rathee” to the Senior Superintendent of Police [SSP], City East, it
was stated that Mohammad Hussain Ashraf was in a truck and had
threatened the driver by calling himself a terrorist. The QRT team
approached the truck, chased after him, caught him but on finding
him mentally retarded, they released him. But, crucially, the SHO
stated that during investigation Mohammad Hussain Ashraf was
found not to be mentally unsound.

During the enquiry, witnesses were led on behalf of the petitioner in
the matter, in addition to the petitioner’s evidence. No evidence was
led by either the Government of Jammu and Kashmir or the
Commanding Officer, 7 Para, RR. Below is a summary of the
relevant evidence:

- Ghulam Mohammad Ashraf, who lived in the same
neighbourhood of Mohammad Hussain Ashraf and employed
him in his carpet weaving centre at Mir Behari as a weaver,
stated that Mohammad Hussain Ashraf was mentally sound. The
witness heard about the abduction of the victim “last year” [it is
unclear when his testimony was recorded] from Ali
Mohammad, a resident of Balhama, whose house Mohammad
Hussain Ashraf had gone to. All efforts to trace him were made
but to no avail. During the cross-examination by the Additional
Public Prosecutor, the witness stated that Mohammad Hussain
Ashraf had been working as a carpet weaver for the last ten
years and was not associated with any political or militant
organization.

- Irshad Hussain, living in the same neighbourhood as
Mohammad Hussain Ashraf and working as a carpet weaver,
stated that “last year” [it is unclear when his testimony was
recorded] in the month of May Mohammad Hussain Ashraf had
gone to the residence of his relative, Ali Mohammad Bhat at
Balhama. The next day, on 24 May 2003, Ali Mohammad Bhat
came to the residence of the petitioner and told him that the
army had picked up his son. The petitioner and his wife went to
Balhama where they got the confirmation of the arrest of their
son. The next day the witness himself went to Balhama and
learnt that the army had picked up Mohammad Hussain Ashraf
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on the road side at Sempora, “near the Crasher [crusher]”. A
work shop was also located there. The abduction was confirmed
by the mechanics of the work shop. The army personnel had
come to the work shop to repair their vehicle. The mechanics
said that the army had taken Mohammad Hussain Ashraf “to
village” and he was not handed over to any person nor let off.
Mohammad Hussain Ashraf was mentally sound and was
working as a carpet weaver. Mohammad Hussain Ashraf was
not remotely connected with militancy and was not a member of
any political organization. A search was launched for
Mohammad Hussain Ashraf but he was not traced. During the
cross-examination by the Additional Public Prosecutor, the
witness stated that he had known Mohammad Hussain Ashraf
for the last seven / eight years and had good relations with him
and used to visit his house.

Yasir Ahmad Malik, a mechanic at the Choudhary work shop at
Sempora, stated that about “one year ago” [it is unclear when
his testimony was recorded] RR personnel came to the work
shop to repair their vehicle. In the meantime the RR personnel
brought a boy to the work shop and interrogated him there.
They then took the boy along with them in the vehicle. The
army had come in one Mahindra Jeep and truck. A few hours
later the army once again came to the workshop and asked the
witness and others to show them the way towards Balhama as
they wanted to hand over the boy to the person with whom the
boy had stayed the night with. The witness and another
mechanic, Shabir Ahmad Bhat, accompanied the army
personnel to Balhama. The boy had told the army that he had
stayed for a night at Balhama with a person who owns the rice
husking machine. On reaching Balhama the army told the
witness and Shabir Ahmad Bhat to go back. The boy was not
released by the army in the presence of the witness and nor was
he handed over to the person with whom he had stayed for the
night. The following day, the petitioner and his wife came to the
workshop to enquire about the boy. The witness, Shabir Ahmad
Bhat and the manager of the work shop took them to Balhama.
The petitioner and the manager also went to the RR Camp.
There they were told to go to another RR Camp at Khrew. The
boy was not released. The witness also stated that during the
interrogation at the work shop the boy had not been beaten by
the RR personnel. During the cross-examination by the
Additional Public Prosecutor, the witness stated that the boy
was not a militant and was 20/21 years old.

Shabir Ahmad Bhat, a mechanic at the Choudhary work shop at
Sempora, stated that “last year” [it is unclear when his
testimony was recorded] RR personnel came to the work shop
for repairing their Mahindra vehicle which had developed some
defects. They had also come in a military truck. The manager of
the work shop, Zubeer Abas, told the witness to start repairing
the vehicle. Meanwhile, the army had picked up “the boy” and
brought him to the work shop. The boy was interrogated by the
army. Thereafter, the army took the boy along with them in their
vehicle. The boy was about 22/23 years old. The boy was not
released by the army at the work shop. After one or two hours
the army returned to the work shop. They sought assistance to
find their way to Balhama so that the boy could be handed over
to the person with whom he had stayed the night. The witness
and “Mohammad Yassir” accompanied the army in a jeep.
Another jeep and a truck followed this jeep. The boy had told
the army that he had stayed at Balhama with a person who
owned a rice husking machine. On reaching Balhama and the
house of the person who owned the rice husking machine, the
witness and the person accompanying him were asked to return.
The army did not release the boy in the presence of the witness
and nor was he handed over to any person. “Next or 3rd day”
the petitioner came to the work shop to enquire about the boy.
The manager, the witness, the petitioner and his wife [Khazri]
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went to the RR Camp, Khrew. The petitioner and manager went
inside while the others waited outside. The army told them to go
to another camp situated at Sheer village. At that camp they
were told that their officer was not present in the camp. They
then returned to the work shop. The petitioner and his wife
came several times after this to search for the victim. The
witness did not accompany them to the army camp again. The
boy was not beaten during the interrogation by the army at the
work shop. During the cross-examination by the Additional
Public Prosecutor, the witness stated that the boy was not
carrying any arms when he was brought to the work shop.

Ali Mohammad Bhat stated that in the year 2003, “after the
month of Muharram on the day of festival at Dargah”,
Mohammad Hussain Ashraf came to his house at Balhama and
stayed there for a night. The witness was related to Mohammad
Hussain Ashraf. On the following morning, Mohammad
Hussain Ashraf left his house and the witness was later
informed that Mohammad Hussain Ashraf had not reached his
house but was arrested by the army near Sempora. On the same
day, at 3:00 pm, the army along with the victim raided his house
but no illegal items were found. Mohammad Hussain Ashraf
was then taken back by the army i.e. he was not released or
handed over to the witness. The witness then informed the
petitioner about the events. The petitioner then proceeded to
search for the victim but could not trace him anywhere.
Mohammad Hussain Ashraf was mentally sound. The army had
picked up Mohammad Hussain Ashraf a little away from the
work shop at Sempora. During the cross-examination, the
witness stated that Mohammad Hussain Ashraf was not
associated with any organization. The witness had no
knowledge on which battalion the army personnel belonged to.
Nissar Ahmad, the Station House Officer [SHO] of Tral Police
Station, stated that in the year 2003 he was posted as Division
Officer of Police Division Khrew. On 25 May 2003, the
petitioner came and informed him that his son had been picked
up by unidentified army near Sempora. The witness instructed
him to approach the Pantha Chowk Police Station. On 29 May
2003, the witness returned and informed him that he had
approached the 32 RR and 15 CBS. He came to know that the
victim had been picked up by the 7 Para army on 24 May 2003
near Sempora and was taken in vehicle no.98/B/06536P. “He”
[it is unclear whether this is a reference to the witness or the
petitioner, but more likely the witness] contacted the Colonel of
the 7 Para, Rajbeer Singh [alleged perpetrator no. 2] and
Captain Rathee [alleged perpetrator no.1] who confirmed that
the victim had been picked up at Sempora, near Choudhary
Motors, on suspicious basis and then had been let off at the
same place. On being asked in whose presence the victim had
been released or to whom he had been handed over, both the
army officers could not give a satisfactory reply. Thereafter, he
informed the SHO, Pantha Chowk Police Station of the matter.
No damage was done to his testimony during the cross-
examination by the Additional Public Prosecutor.

Nissar Ahmad, SHO Pantha Chowk Police Station, stated that in
November 2003 he was posted as SHO, Pantha Chowk Police
Station. On 24 May 2003, the petitioner had lodged a report on
the abduction of the victim near Sempora by the army in jeep
no. 98-065366. Preliminary enquiry was conducted by the then
SHO “Nizir Ahmad” who found that Mohammad Hussain
Ashraf had been picked up by the 7 Para army but was not
released. FIR no. 34/2003 u/s 364 [Kidnapping/Abducting to
murder] Ranbir Penal Code, 1989 [RPC] was registered and
initial investigation was conducted by “Nazir Ahmad”.
Statements of witnesses were recorded, and on his transfer, the
witness took up the investigations in November. These
investigations confirmed the abduction and the fact that
Mohammad Hussain Ashraf had not been released. The version
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given by the army, of the release of the victim, was found to be
incorrect. Further, while it was not found that Mohammad
Hussain Ashraf was mentally sound, sufficient evidence was
collected to show him to be a “normal human being” not
suffering from any mental disease and he was not mentally
unsound. Further, the driver of the jeep was found to be V.K.
Mishra [alleged perpetrator no. 3] who belonged to the MT
Unit. The driver was not produced before the witness but the
army stated in writing that he had been transferred to some other
unit [it would appear to a 7 Para RR unit stationed outside
Agra]. The army had not cooperated with the investigation.
During cross-examination by the Additional Public Prosecutor
the witness stated that evidence had been found to show that the
victim was not a militant nor associated with any organisation.

- Mohammad Yousuf Ashraf, the petitioner and father of
Mohammad Hussain Ashraf, stated that his son, aged 22, was a
labourer and carpet weaver. On 23 May 2003 he had gone to the
residence of Ali Mohammad Bhat. On 24 May 2003, Ali
Mohammad Bhat informed the witness that Mohammad
Hussain Ashraf had been arrested by the army at Sempora. The
witness went to Balhama to enquire after his son. He was asked
to contact the Khrew Camp of the army. He lodged a report with
the SHO, Pantha Chowk Police Station. He also received
information about the events on 24 May 2003 from Yassir
Ahmad Malik and Shabir Ahmad. The witness went on the
“next day” along with police and his wife to the RR Khrew
Camp. The police went inside, while he and his wife waited
outside. The police came out and informed him that the army
informed them that Mohammad Hussain Ashraf was in the
custody of 7 Para. The witness along with the police went to the
7 Para army and were told to come the next day. The Officer of
the 7 Para army came to the police station and confirmed to the
witness that Mohammad Hussain Ashraf was in their custody
and asked the witness to come to the camp on the following day
to collect Mohammad Hussain Ashraf. On the next day he went
to the 7 Para army camp and met Colonel Rajbeer Singh but
Mohammad Hussain Ashraf was not handed over. The witness
was told that the boy had been released. No damage to his
testimony was done on cross-examination by the Additional
Public Prosecutor.

Based on the above evidence, the enquiry report confirms the
abduction of Mohammad Hussain Ashraf and confirmed that
Mohammad Hussain Ashraf remained in the custody of the 7 Para
army personnel.

Further, the version given by Colonel Rajbeer Singh was found to be
contrary to facts. Mohammad Hussain Ashraf was not a militant and
was mentally sound. The 7 Para RR army was accountable for the
disappearance of Mohammad Hussain Ashraf.

Before further analyzing the enquiry report, a few comments need to
be made:

- The testimony of Yasir Ahmad Malik on Mohammad Hussain
Ashraf antecedents, i.e. not being a militant, appear to not be
based on any personal knowledge as the witness does not appear
to know Mohammad Hussain Ashraf.

- Witness Shabir Ahmad Malik refers to a “Mohammad Yassir”
accompanying him with the army personnel to Balhama.
Despite the minor discrepancy in the name, it would seem
reasonable to conclude that this was witness Yasir Ahmad
Malik. But, Shabir Ahmad Malik’s version of events after the
petitioner came to the work shop differs in some respects from
Yasir Ahmad Malik’s version. Yasir Ahmad Malik states that he
was a part of the group that accompanied the petitioner and his
wife that day, whereas Shabir Ahmad Malik does not include
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him. Further, Yasir Ahmad Malik states they went to Balhama
and then a RR Camp and then finally to the RR Camp at Khrew.
Shabir Ahmad Malik does not mention going to Balhama and he
states they went to the Khrew Camp first and then to the camp
at Sheer village. Further, Yasir Ahmad Malik appears to suggest
that only the manager and the petitioner went to the RR Camp
while Shabir Ahmad Malik states that the entire group was
present. Further, the petitioner’s evidence seems to contradict
these two witnesses as well in terms of the camps approached
and the persons present.

Despite the above inconsistencies, the enquiry report’s conclusions
appear reasonable. The role of V. K. Mishra [alleged perpetrator no.
3] is clear. Colonel Rajbeer Singh [alleged perpetrator no. 2] and
V.K. Mishra [alleged perpetrator no. 3] also appear to have
knowledge of the abduction of the victim.

Further, their role in the incident must be considered in light of the
fact that they were unable to produce any evidence of the release of
the victim by personnel under their command.

In these circumstances, they would also be reasonably indicted. Naik
[Corporal] Balbir Singh, 7 Para RR [alleged perpetrator no.4] and
Havaldar [Retired] Balakrishna Sohan [alleged perpetrator no.5]
have been found involved the crime through investigations.

In addition to why it took eight years for a chargesheet to be filed in
this case it needs to be ascertained whether the chargesheet led to any
prosecutions.

Further, the available documents do not suggest that even a Court-
Martial was conducted in this case by the army.

Case No. 54

Victim Details

Manzoor Ahmad Mir [Abduction and Enforced Disappearance]
Occupation: Mason

Son of: Ghulam Mohammad Mir

Spouse: Haseena

Resident of: Tantray Pora Delina, Baramulla District

Alleged perpetrators

1. Captain Atul Sharma [Operational name: Sameer], In-
charge, 22 Rashtriya Rifles [RR], Army, Camp Delina

2. Mohammad Yousuf Mir, Government backed militant
[Ikhwan]

3. Manzoor
[Ikhwan]

Ahmad Mir, Government backed militant

Allegations in Brief

Manzoor Ahmad Mir was picked up from his house on 7 September
2003 and has subsequently disappeared. The family of the victim
states that Captain Atul Sharma, along with two Ikhwan’s,
Mohammad Yousuf Mir and Manzoor Ahmad Mir, and 20 to 25
soldiers of the 22 RR arrived at the victim’s residence at about 10:30
pm and arrested the victim. No incriminating material was found in
the house. The family of the victim approached the 22 RR for the
release of the victim, but he was not released. The family also states
that after the abduction Captain Atul Sharma was shifted to a camp at
Bomai, Sopore
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A body identified to be that of the victim was exhumed from the 22
RR camp on 6 July 2006 [on the site allocated for the construction of
a hospital]. The family identified this body as being that of the victim
based on certain identifiers. The family also provided their blood and
other samples to the Government on 29 July 2006 for the purposes of
establishing the identity of the body exhumed, but they are yet to get
a confirmation that the body was indeed that of the victim. Two
months subsequent to sending the samples, the brother of the victim
approached SSP, Baramulla, Muneer Khan and DSP [Operations]
Junaid who informed him that the DNA testing report did not match
the dead body with the victim. The family of the victim also states
that after about one year of the abduction of the victim, the
Commanding Officer [said to be an uncle of Captain Atul Sharma] of
an army camp at Sopore sought to compromise with the family of the
victim for a sum of Rs. 2,50,000. The brother of the victim also says
that he was harassed and a false case of possession of arms and
ammunitions was almost placed on him, but due to the intervention
of certain higher authorities, he was able to escape being falsely
implicated.

The family of the victim gave a statement to the IPTK on 29
December 2011.

Case Progress

FIR no. 224/2003 u/s 364 [Kidnapping/Abducting to murder] Ranbir
Penal Code, 1989 [RPC] was filed at the Baramulla Police

Station™®, The 22 May 2012 communication from the Jammu and
Kashmir Police stated that the case had been chargesheeted.

The State Human Rights Commission [SHRC] was also approached
by the family of the victim, and on 30 December 2004 the SHRC
recommended ex-gratia government relief of Rs. 1,00,000 to the next
of kin of the deceased and compassionate employment under SRO-
43 [Statutory Rules and Orders] .

Further, the family of the victim filed a petition before the High
Court of Jammu and Kashmir [Original Writ Petition (OWP)
402/2005] for action on the recommendations of the SHRC. The final
order of the High Court was delivered on 17 April 2006 with an
“observation” that the recommendations of the SHRC may be
implemented.

A charge sheet was split against Captain Atul Sharma, being from
the army, and against the other two alleged perpetrators, being non-
army personnel. The charge sheet was produced before the Sessions
Judge, Baramulla on 20 December 2003.The Sessions Judge,
Baramulla, on 9 October 2004, framed charges against Mohammad
Yousuf Mir and Manzoor Ahmad Mir.

The family of the victim filed another petition before the High Court
[OWP 380/2006]. This petition was filed against a 31 August 2005
order of the Sub-Judge, Judicial Magistrate, Baramulla which stayed
proceedings on the charge sheet against Captain Atul Sharma and
stated that “no proceedings can take place against the accused” till
necessary prosecution sanction is obtained [although the petition
itself is wider and refers to issues relating to investigations as well].
Therefore, no cognizance was taken of the charge sheet. The High
Court, on 21 April 2007 found complete non-application of mind
with regard to this order and stated that the Magistrate “should not
have acted on the application of the Army, as the Army was not a
party before the court at all”. The order was therefore quashed. But,

158 |nformation on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 7 October 2011. By communication dated
22 May 2012 from the Jammu and Kashmir Police a copy of the FIR was
provided.
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mistakenly, the High Court, while clearly referring to the 31 August
2005 order, ordered that a 9 October 2004 order be quashed. A
review petition was filed against this order.

Information on the petition numbers was sought through the Jammu
and Kashmir Right to Information Act, 2009 [RTI] on 16 February
2012. Information was provided.

The Ministry of Defence, in its affidavit before the High Court in
2009 on sanctions for prosecution, stated in relation to this case that
sanction had been declined in February 2009. The Ministry of
Defence, in response to an RTI on 10 January 2012 on sanctions for
prosecution, stated in relation to this case that sanction had been
declined on 23 February 2009. Further, that the allegation was
motivated by vested interests to malign the image of security forces.
Neither any operation was carried by any unit in the area nor any
person was arrested as alleged.

The family of the victim filed a petition before the High Court [OWP
1091/2011] and challenged the denial of sanction™®. The Union of
India and Captain Atul Sharma denied that they had any role to play
in the incident.

Case Analysis

The SHRC in its order of 30 December 2004 found in favour of the
victim’s family and confirmed the allegations made. This
confirmation was based on the charge sheets filed against the
accused, and a report received from the Inspector General of Police
[IGP], Kashmir dated 16 July 2004. The IGP’s report, based in turn
on a report by the Senior Superintendent of Police [SSP] Baramulla,
states that during the course of investigation the army authorities
were requested several times to cooperate with the investigative
agency but did not. The report states that “as per evidence collected a
case was prima-facie established against Captain Atul Sharma of 22
RR and others”. The report also states that “in view of the
circumstantial evidence the issue is suspicious as the person has been
eliminated and also the corpse has been destroyed as the same could
not be recovered”. Also of value is a reference in a letter dated 17
December 2003 from the police authorities in Baramulla to the
Deputy Commissioner, Baramulla that the victim was not found to be
involved in any subversive activities. But, the family of the victim
state that they are yet to receive any benefits recommended by the
SHRC.

Therefore, it would appear to be unfortunate that in a case where the
police authorities, and the SHRC, have found in favour of the victim
and indicted the alleged perpetrators, the Ministry of Defence has
denied sanction for prosecution of the main accused, Captain Atul
Sharma. Further, it is noteworthy that it took the Jammu and Kashmir
Police, Government of Jammu and Kashmir and Ministry of Defence
six years to investigate and process the case for acquiring sanction
for prosecution under AFSPA which apparently helped the
perpetrators in evading justice. Further, the available documents do
not suggest that even a Court-Martial was conducted in this case by
the army.

The only discernible reason for the denial of sanction appears to be
that there was no operation carried out by the concerned unit and that
the victim was not arrested. It is difficult to understand how the
Ministry of Defence reached this conclusion as the material before it,
presumably the chargesheets prepared by the police, indict the
alleged perpetrators. Further, the family of the victim state that they
have not been provided the benefits ordered by the SHRC. Also, the

5% Information on the petition number was sought through RT1 on 2 July
2012. No information was provided.
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family state that Mohammad Yousuf Mir and Manzoor Ahmad Mir
have received bail. Therefore, despite an early indictment of all three
accused persons, two are released on bail, with no indication of the
trial reaching completion, and sanction has been declined for
prosecution of Captain Atul Sharma. Further, over the last six years
the State has failed to produce the results of the DNA tests on the
body exhumed.

Case No. 55

Victim Details

Tahir Hassan Makhdoomi [Extra-Judicial Killing]
Age: 23

Occupation: 1% yr BA student/part time farmer

Son of: Ghulam Hassan Makhdoomi

Spouse: Afroza

Resident of: Tujjar Sharief, Sopore, Baramulla District

Alleged perpetrators

1. Major Rajinder Singh [Operational name: Major Rajiv]leo,

22 Rashtriya Rifles [RR], Army, Camp Bomai, Sopore,
Baramulla District

Allegations in Brief

The family of Tahir Hassan Makhdoomi sought permission for the
wedding of the victim on 10 and 11 September 2003 from the Major
of the 22 RR Bomai Camp on 9 September 2003. It is pertinent to
mention that in the rural areas of Jammu and Kashmir the army had
implemented a policy that villagers were to seek the prior permission
from the concerned local army camp for organizing any functions
where guests would be invited and there would be late night
activities.

The wedding of the victim ended on 11 September 2003. At around
4:30 am on 12 September 2003 the family of the victim states that
their house was raided by soldiers from the 22 RR, Bomai Camp.
The family states that the soldiers were sent by Major Rajinder
Singh. The soldiers claimed that the victim would be released by
7:00 am. While the family protested, they were beaten and the victim
was taken away. Over the next few days the family approached the
Bomai Camp. But, while the soldiers accepted that the victim was in
their custody, he was not released. The family of the victim was
asked repeatedly over three days to return at a subsequent time. No
other information of the victim was provided.

Around 5:00 am on 15 September 2003, Major Rajinder Singh came
to the house of the family of the victim and informed the father of the
victim that his son had been an informer for the army and had died in
an explosion during an anti-terrorist operation at Yemberzalwari.
Subsequently, the left leg of the victim, the only part of his body that
could be recovered from the explosion, was provided to the family of
the victim. Based on the information provided by Major Rajinder
Singh, only the victim was killed in this incident. Nobody from the
army was injured or killed.

The family of the victim states that the reason that the victim was
killed was because of an angry exchange of words between Major
Rajinder Singh and the victim’s father two or three months prior to

180 The spelling of the alleged perpetrator is taken from the State Human
Rights Commission [SHRC] final decision of 2 November 2006. The family
of the victim spells the name slightly differently as “Rajendra”.
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the incident. During a crackdown, Major Rajinder Singh referred to
the victim’s father as a “Jamaati” to which the victim responded that
it was not unlawful to be a member of the Jamaat-e-Islami. On this,
Major Rajinder Singh had threatened the victim’s father.

Subsequent to the death of the victim, Major Rajinder Singh
approached the uncle of the victim to compromise. But, the
compromise was not accepted.

The family of Tahir Hassan Makhdoomi gave a statement to the
IPTK on 24 December 2011.

Case Progress

First Information Report [FIR] no. 321/2003 u/s 302 [Murder], 342
[Wrongfully confining person] Ranbir Penal Code, 1989 [RPC] was
filed at the Sopore Police Station following orders from the Chief
Judicial Magistrate [CIM], Sopore®®*.

On 19 March 2005, the Additional District Magistrate, Baramulla,
stated that based on a police report there was nothing adverse found
against the victim.

On 2 November 2006, the State Human Rights Commission [SHRC],
having taken suo moto cognizance, issued a final decision and
recommended ex-gratia government relief of Rs. 2,00,000,
compassionate employment under SRO-43 [Statutory Rules and
Orders] to the family of the victim, and directed the police to file a
charge sheet against Major Rajinder Singh.

The family of the victim has received Rs. 1,00,000 and the
compassionate employment under SRO-43 [Statutory Rules and
Orders] to date. Also, of note, is the suo-moto cognizance taken by
the SHRC again on 10 December 2007 on the same matter. By
decision dated 12 August 2009, the SHRC noted that the family of
the victim had received ex-gratia government relief [without
specifying the amount received] and compassionate employment
under SRO-43, and disposed off the matter by stating that the
investigations must be brought to a logical conclusion.

The National Human Rights Commission [NHRC] took suo-moto
cognizance on the case on 19 September 2003. The Secretary,

Ministry of Defence, was asked to submit remarks on the case162
The progress of the suo-moto cognizance before the NHRC remains
unclear.

Case Analysis

The SHRC decision of 2 November 2006 is presently the only
document on record for the purposes of analysis. This decision is
based on the report to the SHRC from the Director General of Police
[DGP], Jammu and Kashmir on 3 January 2005. The report states
that two FIR’s, one from the famil6y of the victim [321/2003], and the
other from the 22 RR [322/2003l 3] had been investigated. The FIR
from the army refers to the victim being an informant and dying
during an operation. It also states that five soldiers were injured. The
report of the DGP, Jammu and Kashmir states that during

81 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.

82The Tribune, Chandigarh,
http://www.tribuneindia.com/2003/20030921/nation.htm#5, 20 September
2003.

%3 Information on FIR no.322/2003 at Sopore Police Station was sought
through RTI on 2 July 2012. No information was provided.
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investigations under FIR no. 321/2003, offences had been prima
facie established against Major Rajinder Singh and others. With
regard to FIR no. 322/2003 the report states that while statements of
army personnel had been recorded, no details on the alleged injured
soldiers had been provided.

Before considering the manner in which the SHRC dealt with this
report, it is clear that this report implicates Major Rajinder Singh and
others of the 22 RR. Further, the army version of events, while not
specifically refuted by the police, appears highly improbable
considering that despite the passage of close to two years [from the
date of the incident to the submission of the report of the DGP,
Jammu and Kashmir to the SHRC], the army does not appear to have
provided information regarding the others injured during the
operation.

The SHRC concluded that “certain things are obvious”. First, that the
victim had been taken into custody by the 22 RR headed by Major
Rajinder Singh. Second, that it “had been admitted by the police
authorities that Tahir Hussain Makhdoomi was murdered during the
custody”. The SHRC continued to state that “Even if we believe the
version of Army, it does not absolve them from the responsibility of
protecting a man in their custody... Once a man is jailed or is in the
custody of the police his human rights does not cease at all.” The
SHRC therefore strongly indicted Major Rajinder Singh and directed
the police to file a charge sheet against him.

The allegation that the victim was an informant is untenable
considering that the victim was forcibly abducted from his residence.
Further, for the three days when the family was continuously
approaching the Bomai Camp, they were never informed that the
victim was serving as an informant for the army or that he had been
sent on an operation. The branding of the victim as an informant
appears to have been aimed at deriving impunity for the armed forces
and simultaneously discrediting and thereby disabling the family
from seeking social support.

Despite the clear indictment of the alleged perpetrator, as accepted
by the police in 2005, it appears that no action has been taken to date.
Further, the available documents do not suggest that even a Court-
Martial was conducted in this case by the army.

Case No. 56

Victim Details

Mohammad Yousuf Kumar [Abduction, Torture and Enforced
Disappearance]

Age: 35

Occupation: Islamic Scholar

Son of: Abdul Razzak Kumar

Spouse: Fatima

Resident of: Pogal, Banihal, Ramban District

Alleged perpetrators

1. Major Samlok Dass, 23 Rashtriya Rifles [RR], Army,
Camp Ukhral Tehsil, Pogal, Banihal

2. Commandant [Commanding Officer] Sharma,
Nachlana, Headquarters

3. Captain Chouhan, 23 Rashtriya Rifles [RR], Army, Camp
Ukhral Tehsil, Pogal, Banihal

4. Subedar Rampaul, 23 Rashtriya Rifles [RR], Army, Camp
Ukhral Tehsil, Pogal, Banihal

5. Naik [Corporal] Manoj Singh, 23 Rashtriya Rifles [RR],
Army, Camp Ukhral Tehsil, Pogal, Banihal

Army,

IPTK/APDP


http://www.tribuneindia.com/2003/20030921/nation.htm#5

6. Sepoy Sandeep Singh, 23 Rashtriya Rifles [RR], Army,
Camp Ukhral Tehsil, Pogal, Banihal

7. Sepoy Mohinder Singh, 23 Rashtriya Rifles [RR], Army,
Camp Ukhral Tehsil, Pogal, Banihal

Allegations in Brief

On 10 January 2004 Mohammad Yousuf Kumar, along with his
brother Ghulam Mohammad Kumar, was on his way to Jammu when
he was picked up by personnel of the 23 RR at Kot Pogal. The victim
and his brother were taken to the Government High School at Pogal
and tortured by Major Samlok Dass. Their house was raided but no
recovery was made. The family of Mohammad Yousuf Kumar also
claims that the victim was subsequently moved to the Ukrahal Tehsil
camp in Pogal, Banihal where he was kept for a day. Following this,
he was again shifted to the headquarters at Nachlana where he was
lodged for another two days. Commanding Officer Sharma
interrogated him and sent him back to Major Samlok Dass. Major
Samlok Dass and Sepoy Mohinder Singh tortured the victim again in
his cabin. On 16 January 2004, Ghulam Mohammad Kumar was
released.

The whereabouts of the victim are not known to date. The family of
the victim believes, as stated in an unsigned statement to the IPTK,
that the persons responsible for the death of the victim are those
named above.

Case Progress

A First Information Report [FIR] no. 15/2004 u/s 365
[Kidnapping/Abducting with intent to secretly and wrongfully
confine], 343 [Wrongful confinement for three or more days] Ranbir
Penal Code, 1989 [RPC] was filed at the Banihal Police Station
following public pressure*®. By communication dated 15 June 2012
from the Jammu and Kashmir Police it was stated that this case was
still under investigation by Crime Branch, Jammu.

The family also filed a petition before the Srinagar bench of the High
Court of Jammu and Kashmir seeking completion of investigations in
the case. But, it was dismissed as the brother of the victim had filed
another petition before the Jammu bench of the High Court.

The State Human Rights Commission [SHRC] was also approached
by the family and on 2 January 2008 the SHRC recommended ex-
gratia government relief of Rs. 2,00,000 and compassionate
employment under SRO-43 [Statutory Rules and Orders] to the
family and recommended that investigations be carried out by the
Crime Branch against “Major Dass and his associates”.

Case Analysis

The SHRC decision of 2 January 2008 provides an indictment that
may be analyzed. The SHRC heard the testimony of Mohammad
Igbal Kumar who stated that the victim was killed because he
imparted religious education to children which offended the
personnel of the 23 RR. The SHRC also considered the report of the
Superintendent of Police [SP], Ramban who stated that “Major Dass
of Ukhral camp admitted that during patrolling they met Mohammad
Yousuf” who subsequently admitted to them that he had contacts
with the militants and “when they launched the operation
Mohammad Yousuf was with them and he run away from their
camp”. Crucially, SP, Ramban’s report states that three army persons
“Subedar Rampaul, Naik Manoj Singh and Sepoy Sandeep Singh”
were questioned and confirmed that the victim was brought to the

184 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012.
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“army post Ukhral” on 10 January 2004 by a party under Major
Dass. On 11 January 2004 he was taken to the battalion headquarters
at Nachlana. On 14 January 2004 he was brought back to Ukhral
army post but he escaped during the night.

The SHRC, based on the above, indicted Major Dass and the RR
personnel with him at Ukhral camp. The SHRC stated that “Major
Dass was in command of this camp” and that the explanation of
disappearance “is not only irrational, fantastic but is meritless” and
that “the country does not require the services of such officers like
Major Dass and the personnel with him”. The SHRC also stated that
“we are mindful of what is frequently happening during these days.
Persons are kidnapped in the sight of others and are forcibly taken
out of the sight of all others and later the kidnapped and killed”. “The
law of presumption speaks sharply against Major Dass’s explanation
that he ran away in darkness”. The SHRC stated that “it clearly
means that they killed him and destroyed his very existence in a
convenient manner”.

A few points may be made in analysis of the above judgment of the
SHRC. First, it must be mentioned that the SHRC based its above
findings, partly, on a constant reference to the victim having been in
custody for “14 days”.

Based on the evidence before the SHRC it is difficult to understand
the basis for this. Nonetheless, and the second point of interest, is
that it is clear that the fact that the victim was with the personnel of
23 RR is beyond doubt.

Further, the fact that he was shifted from Ukhral camp to the
headquarters at Nachlana, and then back, is also clear. Finally the
role of Major Dass is also clearly established. What remains, and this
may well be borne out by investigations that were recommended by
the SHRC, is the role of the other persons that the family accuses in
this incident. Based on the present evidence, and their statements to
that affect, Subedar Rampaul, Naik Manoj Singh and Sepoy Sandeep
Singh may find themselves accused of being accomplices. But, the
role of Captain Chouhan is still to be ascertained. Further, whether
the victim was first taken to the Government High School at Pogal is
also yet to be ascertained.

In conclusion therefore, while acknowledging the role and need for
further investigations, the SRHC judgment is a clear indictment of
the army in the presumed Killing of the victim and the role of Major
Samlok Dass appears to be beyond doubt. But, despite the passage of
eight years there appears to be no progress on the investigations.

Further, the available documents do not suggest that even a Court-
Martial was conducted in this case by the army.

Case No. 57

Victim Details

[Name withheld] [Torture and Rape]

Age: 16 [at the time of the incident]
Daughter of: [Name withheld]

Resident of: Zachaldara, Kupwara District

Alleged perpetrators
1. Deputy Superintendent of Police [DSP], Altaf Ahmad

Khan [now Superintendent of Police (SP)], Jammu and
Kashmir Police

IPTK/APDP



2. Constable Parveena, Handwara Police Station [currently
working in Criminal Investigations Department (CID)],
Jammu and Kashmir Police

3. Constable Haleema, Handwara Police Station, Jammu and
Kashmir Police

Allegations in Brief

Mushtag Ahmad Wani was killed on 4 June 2004. The victim was
picked up on 3 July 2004 from her school by the alleged perpetrators
and taken to the Zachaldara Police Post. Abdul Qayoom Bhat, a
cousin of the victim, and a surrendered militant, was arrested in
relation to the killing of Mushtag Ahmad Wani.

The victim was kept at the Police Post for three hours. Constables
Parveena and Haleema beat her with wooden sticks. DSP Altaf
Ahmad Khan was present at this time. The victim was beaten all over
her body. DSP Altaf Ahmad Khan then asked Constables Parveena
and Haleema to leave the room and he told them he would extract the
statement from the victim himself. DSP Altaf Ahmad Khan beat the
victim and then started tearing her clothes. The victim’s shirt and
pyjama were removed and she was thrown on the floor. The victim
asked for water and she was given water with salt and chilli. A heavy
roller was rolled over the victim’s legs. During the beatings by DSP
Altaf Ahmad Khan the victim spat on his face against his sexual
advances. The victim was kicked in her abdomen by DSP Altaf
Ahmad Khan and this resulted in her falling unconscious.
Subsequently, the victim realised that she had been raped while she
was unconscious as she was bleeding profusely from her vagina.

Following the events, the victim was hospitalized for close to fifty
days where she was operated upon and her uterus was removed.

Case Progress

Following protests, the victim was allowed to go to the Handwara
Police Station. The victim filed an application but no First
Information Report [FIR] was recorded.

The victim approached the State Human Rights Commission [SHRC]
and on 19 November 2008 the final decision was issued where it was
stated that the victim had been subject to “the worst type of human
rights violations at the hands of two lady constables and the DSP
Altaf Ahmad Khan”.The SHRC recommended appropriate relief and
an enquiry by a senior administrative/police officer. The victim
received Rs. 75,000 as relief.

Case Analysis

In a case where no FIR has been lodged, and apparently no
investigations conducted, the proceedings at the SHRC may be
analysed.

On 31 January 2008, the SHRC received a report from the Inspector
General of Police [IGP], Kashmir dated 24 June 2005 which stated
that the victim was summoned to the Zachaldara Police Post and
when she stated that she was passing through her menstrual course
she was let off. The victim contested this report before the SHRC.

The SHRC therefore set up an enquiry to be conducted by the Sub
District Magistrate, Handwara. The enquiry was conducted by the
Assistant Commissioner, Handwara where a “number of witnesses”
were examined. The SHRC in its final decision refers to the
testimony of only two of the witnesses [in addition to narrating the
complaint of the victim herself]: Dr. Mohammad Yousuf and Dr.
Mohammad Farooq. Dr. Mohammad Yousuf stated that the victim
was brought to the hospital at about 2:00 pm. She had multiple
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bruises and ‘“haematomas” on her entire body. Dr. Mohammad
Farooq also corroborated this testimony and confirmed signs of
torture on the victim’s body. The SHRC concluded that the victim
had become “the worst type of human rights violations at the hands
of two lady constables and the DSP Altaf Ahmad Khan”.

Also, on record is a certification from the Sub-District Hospital,
Handwara, dated 23 August 2006, which states that the victim was
admitted in the hospital on 3 July 2004. She was found to have
multiple bruises and haematomas on her whole body. She had
intermittent vomiting and “LOC”. “Haemodynamically she was
having hypertension”. She was also having “fear psychosis”.

The SHRC decision while indicting the alleged perpetrators [but only
DSP Altaf Ahmad Khan is referred to by name], lacks rigorous
analysis and is unfortunately vague when referring to the “worst type
of human rights violations”. The victim had complained of torture
and molestation. The SHRC decision, in addition to not discussing
the other witnesses examined, does not in detail spell out the torture
and molestation that took place. Further, despite receiving the
complaint from the victim on 24 March 2005 and the response from
the IGP, Kashmir, on 24 June 2005, the SHRC ordered an enquiry
almost three years later on 31 January 2008.

Notwithstanding the weaknesses in the SHRC decision, it does serve
as an indictment on the alleged perpetrators [particularly DSP Altaf
Ahmad Khan as he is specifically named in the SHRC decision]. But,
despite the SHRC recommendation for an inquiry, it appears no
investigations have taken place. Further, DSP Altaf Ahmad Khan
was promoted as a SP, awarded the Director General of Police’s
Commendation Medal for 2010, Gallantry award on 26 January
2012, a Presidents Police Award for Gallantry on 15 August 2012,
but has multiple accusations against him of human rights violations
while he was posted in the Sopore area of Baramulla District. In the
extra-judicial killing of Nazim Rashid Shalla, DSP Altaf Ahmad
Khan was implicated in the case and transferred from Sopore.

Case No. 58

Victim Details

Abdul Rehman Padder [Abduction and Extra-Judicial Killing (Fake
Encounter)]

Age: 36

Occupation: Carpenter

Son of: Ghulam Rasool Padder

Resident of: Drawai, Nyamatpora, Larnoo, Kokernag, Anantnag
District

Alleged perpetrators

1. Senior Superintendent of Police [SSP] Hans Raj Parihar,
Ganderbal, Jammu and Kashmir Police

2. Deputy Superintendent of Police [DSP] Bahadur Ram
Kaith, Special Operations Group [SOG], Jammu and
Kashmir Police

3. Assistant Sub-Inspector [ASI] Farooq Ahmad Gudoo, In-
charge Special Operations Group [SOG], Jammu and
Kashmir Police, Camp Sumbal

4. Farooq Ahmad Padder, Source for Senior Superintendent
of Police [SSP] Hans Raj Parihar

5. Manzoor Ahmad Malik, Special Operations Group [SOG],
Jammu and Kashmir Police, Camp Sumbal

6. Bansi Lal, Personal Security Officer [PSO] of DSP
Bahadur Ram Kaith
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7. Zaheer Abass Choudhary, Special Operations Group
[SOG], Jammu and Kashmir Police, Camp Sumbal

Allegations in Brief

The family of Abdul Rehman Padder states that on 8 December 2006
the victim called his sister at about 9:00 am and informed her that
following his noon prayers at the Hazratbal shrine he would meet
Faroog Ahmad Padder at his rented residence in Chitrashahi,
Batamaloo, regarding a job opportunity for which the victim had paid
Rs.75,000. The victim stated that he would call once again at 2:00
pm. When the victim did not call at the promised time, the family of
the victim began their search for him. A colleague of the victim,
Ghulam Ahmad Wani, informed the family that on that day he went
along with the victim to the Batamaloo market, following which the
victim informed him that he was to go and meet Farooq Ahmad
Padder regarding a job opportunity. This was at about 2:00 pm.
Following this, the family of the victim contacted Farooq Ahmad
Padder and inquired about the victim. Faroogq Ahmad Padder assisted
them by taking them to various places to look for the victim. On 14
December 2006, on the suggestion of Farooq Ahmad Padder, the
family approached the Batamaloo Police Station and filed a missing
report.

Following investigations, the family learnt that Farooq Ahmad
Padder had been responsible for the abduction of the victim and he
had received Rs. 1,20,000 from the other alleged perpetrators for his
role in the abduction.

Subsequently, in January 2007, the body of the victim was exhumed
from a graveyard in Sumbal, Bandipora District. Abdul Rehman
Padder was Killed in a fake encounter by the alleged perpetrators,
buried and given the false identity of Abu Hafiz, a foreign militant.
Following the arrest of Farooq Ahmad Padder, the family of the
victim faced threats and intimidation from his family.

The family of Abdul Rehman Padder gave a statement to the IPTK
on 2 February 2012.

Case Progress

First Information Report [FIR] no. 133/2006 u/s 307 [Attempt to
murder] Ranbir Penal Code, 1989 [RPC] and 7 [Prohibition of
acquisition / possession / manufacture / sale of prohibited
arms/ammunition] / 27 [Punishment for possessing arms etc. with
intent to use them for unlawful purpose] Arms Act, 1959 was filed at
the Ganderbal Police Station on 9 December 2006 wherein the
deceased Abu Hafiz, resident of Multan, Pakistan, was shown to

. . 165
have been killed in an encounter™ .

The 9 July 2012 communication from the Jammu and Kashmir
Police states that investigations were carried out by the then
Superintendent of Police [SP] South, Srinagar and were closed as not
admitted.

Following a missing report filed in the Batamaloo Police Station, FIR
no. 6/2007 u/s 364 [Kidnapping/Abducting to murder] Ranbir Penal
Code, 1989 [RPC] was filed at the same Police Station on 23 January

185 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. By communication dated 9
July 2012 from the Jammu and Kashmir Police a copy of the FIR was
provided.
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2007 regarding the abduction of the victim and a Special
Investigation Team was constituted to investigate the case™®®.

On 8 March 2007 a charge sheet against the above listed alleged
perpetrators was submitted before the Senior District and Sessions
Judge, Srinagar. The trial is ongoing. SSP Hans Raj Parihar and DSP
Bahadur Ram Kaith filed criminal transfer applications before the
High Court, Jammu and Kashmir, seeking that the trial be transferred
out of Kashmir, to Jammu or any other jurisdiction. The reasons
provided were lack of legal assistance in Kashmir and the prejudicial
atmosphere in Kashmir against them. On 25 April 2007 the
applications were not granted and were dismissed®’.

The family of the victim received ex-gratia government relief of Rs.
1,00,000. The SSP, Anantnag, conducted a verification of the victim
and found on 3 January 2007 that he was not involved in any militant
or subversive activities and there was nothing adverse on record
against him. A similar report was submitted by the SSP, Srinagar on
28 April 2007. The family of the victim also states that they are
litigating the issue of compensation before the High Court.

The Justice [retired] M.L.Koul commission was constituted to
enquire into the instant case, along with others, in 2007, but was shut
down in 2008 with no conclusion.

Case Analysis

The charge sheet in the case forms the only document on record for
the purposes of analysis. The Special Investigation Team based its
investigations on the tracking of the cell phone used by the victim
[through the IMEI number] and witness statements collected. The
main findings by the Special Investigation Team, as recorded in the
charge sheet, are as follows*®;

- On 6 December 2006, AP 1, 2, 3 and 4 held a meeting at the
official residence of AP1 at the SOG Camp, Ganderbal. AP1
paid some amount of money to AP4. Following this payment of
money to AP4, AP3 was in continuous contact with him until 8
December 2006.

- AP4 contacted the victim from 6 December 2006 to 8 December
2006 and arranged for his presence at Batamaloo, Srinagar.

- On the afternoon of 8 December 2006, AP6 instructed AP5 to
pick up the victim who was walking along with AP4. At this
point, in addition to AP4 and the victim, AP 5, 6 and 7 were
present. Subsequently, the cell phone of the victim was handed
over to AP3.

- The victim was taken to the SOG Camp, Sumbal and
specifically to the personal office room of AP3. After some time
AP2 also reached the location and went to the personal office
room of AP3. After an hour or so, AP2 left Camp Sumbal and
headed towards Ganderbal.

- On 8 December 2006 at about 8:00 pm, AP3 directed his men at
SOG Camp Sumbal to be prepared for an operation. The victim
was made to wear a “Khan dress and a Pheran”. His hands were
tied. A pouch carrying magazines and a diary purportedly
written by the victim were also tied around his waist. The victim
was then taken to village Waksoora, Ganderbal by AP 3, 5, 6
and 7 and other personnel of the SOG. The victim was taken to
an orchard in the village. At about 11:00 pm the victim was shot
by AP5. AP5 on finding the face of the victim not disfigured,

168 |nformation on this FIR was sought through RT1 on 5 May 2012. By
communication dated 2 June 2012 from the Jammu and Kashmir Police a
copy of the FIR was provided.

%7Hans Raj Parihar and Anr. v. State, 2008 CriLJ 2673.

188 The alleged perpetrators are referred to as AP followed by the number as
listed above.
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and identifiable, instructed AP7 to open fire on the face of the
victim. The instructions were carried out. At 11:10 pm,
following the killing of the victim, AP3 contacted AP2. An AK-
series weapon along with a grenade and wireless set brought
from the SOG Camp, Ganderbal were kept beside the body of
the victim to show that the victim was a Pakistani terrorist.

- On 9 December 2006 at about 3:00 am the body of the victim
was taken to the SOG Camp Sumbal and kept their till the
morning. On 9 December 2006, FIR no. 133/2006 u/s 307
[Attempt to murder] Ranbir Penal Code, 1989 [RPC] and 7
[Prohibition of acquisition/possession/manufacture/sale  of
prohibited arms/ammunition]/27 [Punishment for possessing
arms etc. with intent to use them for unlawful purpose] Arms
Act, 1959 was filed at the Ganderbal Police Station wherein the
deceased Abu Hafiz, resident of Multan, Pakistan, was shown to
have been killed in an encounter.

- Acash reward of Rs. 1,00,000 was paid to the encounter party.

- On 1 February 2007 the body of the victim was exhumed. DNA
experts from CFSL, Chandigarh submitted their opinion that the
body was that of Abdul Rehman Padder.

- The ammunition of the AK-Series shown to have been
recovered from the alleged Pakistani terrorist was found to bear
the same number as that of the ammunition issued to the SOG
Sumbal Camp.

- The seven alleged perpetrators were arrested.

Based on the above findings the Special Investigation Team
concluded that a criminal conspiracy was hatched in December 2006
by the alleged perpetrators to kill the victim with the object to
receive “appreciation, cash rewards, besides retaining their posting
at lucrative places”. The cash reward of Rs. 1,00,000 received by
AP1 and 2 was distributed amongst all the alleged perpetrators.

Further, it was found that AP4 had assisted the family of the victim
in the search of the victim only for the purposes of escaping criminal
liability and gaining sympathy. FIR no. 133/2006 was closed as not
admitted and the final report of the case was submitted before Chief
Judicial Magistrate, Srinagar on 27 February 2007.

Finally, the Special Investigation Team also states that “the
investigation has also found and detected serious defaults on part of
the officers/officials of DPL [District Police Lines] Srinagar and
Police Station Ganderbal against whom a departmental enquiry has
been recommended”.

The charge sheet filed above in this instant case serves as a
categorical indictment not just on the specific alleged perpetrators
but also on the state of affairs in the Jammu and Kashmir where cash
rewards have served to incentivize extra-judicial executions.

The brazenness of the circumstances is further highlighted by a
reference in the charge sheet to a further attempt to cover up the
killing.

The charge sheet states that soon after the matter of the fake
encounter was discovered, AP1 managed, on 4 January 2007, to
write an application to the Home Minister of the State, endorsed by
the Member of the Legislative Assembly of Pampore, in the name of
the victim and purportedly bearing his thumb print. This was done to
create the impression that the victim was alive.

The preliminary investigations in this case suggest that other people
could have been killed in a similar manner for awards and other
incentives and buried into unmarked, unidentified graves in Jammu
and Kashmir.

Of particular significance in the case of alleged perpetrator Hans Raj
Parihar is that he was implicated in other cases, which are referred to
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in this report, and yet he received, as per publicly available
information, the Director General of Police’s Commendation Medal
for 2001.

Case No. 59

Victim Details

Manzoor Ahmad Wani [Grievous hurt (bullet injury)]
Age: 30

Occupation: Salesman, Hardware shop

Son of: Mohammad Abdullah Wani

Resident of: Bumthan, Mir Bazaar, Anantnag District

Alleged perpetrators

1. Rifleman Mukesh Singh, 36 Rashtriya Rifles [RR], GARH
RIF, Camp Larkipur, Anantnag

Allegations in Brief

On 10 December 2006, Manzoor Ahmad Wani was cleaning up the
shop when two soldiers appeared and one of them, Rifleman Mukesh
Singh, caught hold of the collar of the Manzoor Ahmad Wani and
abused him without any reason.

When Manzoor Ahmad Wani protested, the soldier threatened to
shoot. The soldier cocked his gun and shot. Manzoor Ahmad was
rushed to the District Hospital, Anantnag, and was then referred to
Sher-e-Kashmir Institute of Medical Sciences [SKIMS], Srinagar.
His left kidney and spleen were completely shattered and his large
intestine was also affected. Both the kidney and spleen were
removed.

Manzoor Ahmad Wani gave a statement to the IPTK on 29 April
2012.

Case Progress

First Information Report [FIR] no. 270/2006 u/s 307 [Attempt to
murder]Ranbir Penal Code, 1989 [RPC] was filed at the Qazigund

Police Station169

The Head of General Surgery, SKIMS, Srinagar, issued a certificate
on 13 December 2006 that stated that Manzoor Ahmad Wani had
received grievous injuries [“loss of spleen and one kidney”]. Further,
that the victim was liable to recurrent infections and due to removal
of one kidney he was liable to have a possible renal failure.

A petition was filed before the High Court of Jammu and Kashmir
[Original Writ Petition (OWP) 973/2007] seeking the completion of

investigations and payment of Rs. 10,00,000 compensation™".

Further, a Summary General Court-Martial [SGCM] was instituted in
October 2008. But, the victim has no knowledge of the findings of
the court-martial. But, by letter dated 18 June 2012, in response to
information sought through the Jammu and Kashmir Right to
Information Act, 2009 [RTI], information was provided by the Judge
Advocate General Department that Rifleman Mukesh Singh was
found “Not Guilty”.

189 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.

70 Information on the petition number was sought through RTI on 16
February 2012. Information was provided.
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Manzoor Ahmad Wani approached the State Human Rights
Commission [SHRC] on 29 November 2007 and a final decision was
issued by the SHRC on 22 July 2008. Ex-gratia government relief of
Rs. 75,000 was recommended. Manzoor Ahmad Wani received Rs.
75,000 from the Government of Jammu and Kashmir and Rs. 50,000
from the army.

Case Analysis

In addition to the medical certificate issued on 13 December 2006
that confirms the injuries sustained by Manzoor Ahmad Wani, the
SHRC final decision of 22 July 2008 serves as an indictment of
Rifleman Mukesh Singh.

The SHRC decision begins with a narration of the Manzoor Ahmad
Wani’s testimony. Manzoor Ahmad Wani submitted to the SHRC
that Rifleman Mukesh Singh asked him to show his identity card and
also “to put off the clothes”. Manzoor Ahmad showed his identify
card but refused to “put off the clothes” [in his statement to the IPTK
the Manzoor Ahmad Wani has stated that he was asked to lift his
pheran]. The Rifleman Mukesh Singh then said “you Kashmiris are
born to die” and fired at the victim. The Director General of Police
[DGP], Jammu and Kashmir, Srinagar submitted a report dated 27
May 2008 to the SHRC. This report states that the Rifleman Mukesh
Singh asked Manzoor Ahmad Wani to show his identity card but he
showed him his election card. The Rifleman Mukesh Singh insisted
that another identity card be displayed, there was a “heated
exchange”, following which the Rifleman Mukesh Singh shot at
Manzoor Ahmad Wani.

The chargesheet, following investigations, in the case was produced
before the Judicial Magistrate 1% Class, Qazigund on 30 November
2007. The victim was found not to have been involved in any
subversive activity till date. Based on the above, the SHRC found
that the case against the Rifleman Mukesh Singh was “clearly
established”.

The SHRC final decision, and the production of a chargesheet before
the competent court, therefore strongly indicts the Rifleman Mukesh
Singh in the instant case. But, it appears that the case was transferred
to a Court-Martial, where despite strong evidence against the alleged
perpetrator, he has been acquitted. Further, it is unclear if the
acquittal of Rifleman Mukesh Singh was agitated by the State or the
army itself.

Case No. 60

Victim Details

Abdul Qayoom Lone [Extra-Judicial Killing]
Age: 32

Occupation: Driver, Health Department

Son of: Abdul Samad Lone [deceased]

Spouse: Saleema Begum

Resident of: Watlab, Sopore, Baramulla district

Alleged perpetrators

1. Constable Anil Ramachari, 179" Battalion, Central

Reserve Police Force [CRPF], Camp Chinkipora
Allegations in Brief
The family of Abdul Qayoom Lone states that on 25 August 2007 at

about 6:00 pm the victim was returning home with his friend
Mohammad Ayoub Khan on a motorbike. Mohammad Ayoub Khan
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was riding the motorbike, with the victim sitting behind. Their
motorbike almost had an accident with a CRPF vehicle at Lalbab
Sahib, Chinkipora, Sopore. There was an exchange of words and a
Sepoy with the CRPF, Satpal Singh, slapped the boys. Subsequently,
they were allowed to proceed, but were stopped and checked by the
CRPF on two further occasions on the same road. Following the third
occasion of interacting with the CRPF, Constable Anil Ramachari of
the CRPF fired at the victim and his friend as they rode away on their
motorbike. The victim died as a result of the shooting. While there
were eye-witnesses to the event, the eye-witnesses did not identify
Constable Anil Ramachari during the identification parade before the
police. The family believes this was due to fear of reprisals against
them.

The family of Abdul Qayoom Lone also states that persons from the
CRPF had offered the family money to compromise on the case,
which they refused to do.

Case Progress

First Information Report [FIR] no. 275/2007 was filed at the Sopore
Police Station u/s 302 [Murder], 307 [Attempt to murder] Ranbir

Penal Code, 1989 [RPC]*"*.

The family of Abdul Qayoom Lone states that during the
identification parade before the Executive Magistrate [Tehsildar,
Sopore] the eye-witnesses identified Sepoy Satpal Singh but not
Constable Anil Ramachari. The family of the victim states that this
was due to the witnesses being afraid and being harassed. Further,
statements were made by the eye-witnesses before the District and
Sessions Judge, Baramulla.

The family of Abdul Qayoom Lone filed a petition before the High
Court of Jammu and Kashmir [Original Writ Petition (OWP)
918/2007], seeking that the investigations in the case be completed
and that the Union of India, the 179™ Battalion of the CRPF and
Constable Anil Ramachari cooperate with the investigative agency.

While the Government of Jammu and Kashmir and Jammu and
Kashmir Police confirmed that the incident had taken place, they
submitted before the High Court that investigations were ongoing
and that the 179" Battalion CRPF was not cooperating. Letters from
the Station House Officer [SHO], Sopore Police Station to the
Additional Superintendent of Police [ASP], Sopore, confirm that
there was indiscriminate firing on the victim.

The Union of India, 179" Battalion CRPF and Constable Anil
Ramachari denied the entire incident. On 29 September 2009, the
High Court ordered that cooperation be provided to the investigative
agency and that the investigation be completed within three months.

On continued non-conclusion of the investigation, the family filed a
contempt petition [no0.153/2010] before the High Court. The
Government of Jammu and Kashmir and the Jammu and Kashmir
Police continued to claim that they had not received cooperation
from the Union of India. Further, they confirmed that while the
witnesses had identified “HC/GD Satpal” during an identification
parade, others [that included “Ct/GD Anil Ramachiary”] were not
identified. Further, that the 179" Battalion CRPF in their Court of
Inquiry had found none of their personnel guilty. On 27 September
2011, the High Court ordered that cooperation be provided, and that
investigation be concluded in six weeks. This petition remains
pending.

1 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.

IPTK/APDP



Information on the petition numbers was sought through the Jammu
and Kashmir Right to Information Act, 2009 [RTI] on 16 February
2012. Information was provided.

The State Human Rights Commission [SHRC], after being
approached by the family, issued its final decision on 1 April 2010
and recommended ex-gratia government relief of Rs. 1,00,000 and
other benefits due to the victim by virtue of his employment with the
Health Department. The family has received the Rs. 1,00,000.

The family of Abdul Qayoom Lone gave a statement to the IPTK on
19 December 2011.

Case Analysis

The instant case provides an interesting example of the challenges
that families of victims face in Jammu and Kashmir.

On one hand the incident itself appears to have been witnessed by
other persons. But, if the family of the victim is to be believed, the
witnesses, due to fear, have not identified Constable Anil Ramachari.

On the other hand, the investigations in the case continue to drag on
despite High Court rulings setting deadlines for investigations, and
ordering cooperation. The role of the Union of India and the 179"
Battalion of the CRPF in this case has been criticized by the
Government of Jammu and Kashmir, and acknowledged by the High
Court. But, what is perhaps most curious in this case is the role of the
police investigating the case. This would become apparent on
considering the SHRC decision of 1 April 2010.

The SHRC begins by considering the reports filed before it by the
Director General of Police [DGP], Jammu and Kashmir, the SHO of
Sopore Police Station and the Deputy Commissioner, Baramulla.

The SHRC states that during investigation the basic facts of the case
— the death of the victim due to the indiscriminate firing of the CRPF
— have been made out. The SHRC then states that “Constable Anil
Ramachari...is identified by the eye witnesses as accused who fired
upon Abdul Qayoom Lone”.

The SHRC then states, based on the SHO, Sopore Police Station
report that the victim was not involved in any subversive activities.
This matter of the eye-witnesses naming Anil Ramachari as the
person who fired at the victim is confirmed by the DGP, Jammu and
Kashmir letter to the SHRC on 2 September 2008 and a letter from
the SHO of the Sopore Police Station to the Commanding Officer of
the CRPF, 179" Battalion, Sopore of 30 August 2007.

Further, the family of the victim received a copy of a document —
which also states that Constable Anil Ramachari is the person
identified to have killed the victim in the presence of Satpal Singh —
from the SHO of Sopore Police Station. This is an unsigned
document.

Finally, and relevant to the issue, the family of the victim sought
protection for the eye-witnesses in the case from the High Court
during the proceedings [under Criminal Miscellaneous Petition
(CMP) no.: 986/2008]. The contention was that these witnesses were
being harassed.

The High Court on 4 June 2008 asked the SSP, Baramulla to
consider the matter and take necessary action.

Therefore, the police accept that the witnesses have named Anil
Ramachari.
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It is on record that the witnesses appear to have been harassed. Satpal
Singh has been specifically identified during the identification
parade.

Therefore, the only lacunae in this case, that Anil Ramachari was not
positively identified during the parade, would appear to in fact be a
case of witnesses, intimidated and harassed, unable to take the final
and crucial step of pointing out the alleged perpetrator.

Under these circumstances, it would appear that the system seems
unable to deal with this issue and unfortunately, the only outcome
might well be a closure report in this case.

The positive identification of Satpal Singh, and that the bullet that
was fired and killed the victim was provided to the police [according
to the family], should ordinarily have assisted the police in
implicating the alleged perpetrator.

The CRPF Court of Inquiry lacks transparency and it is unclear
whether in the Court of Inquiry, or during police investigations,
Satpal Singh, having been identified, was ever questioned.

If Satpal Singh has suppressed facts in this case, he could also be
considered as a co-accused in the case for his role in the killing and
subsequent cover up.

The post crime support to the alleged perpetrator and the non-
cooperation of the CRPF with the investigations suggests an
endorsement of the crime by the CRPF.

The IPTK sought information on 10 January 2012 on all inquiries
and Court-Martials conducted by the CRPF between 1990 and 2011
in Jammu and Kashmir but no information was provided.

Further, the IPTK sought information on 10 January 2012 on all
cases of sanctions for prosecution under AFSPA relating to the
Ministry of Home Affairs between 1990 and 2011 in Jammu and
Kashmir but no information was provided.

Therefore, this case might well serve as another example of one
where the systems of justice are unwilling to deal with the realities of
justice in Jammu and Kashmir.

Case No. 61

Victim Details

1. Farooq Ahmad Rather [Extra-Judicial Killing]
Age: 30
Occupation: Shawl seller/appearing for 12" Standard
exams
Son of: Abdul Rehman Rather
Resident of: Mazhamma, Beerwah, Budgam District

Alleged perpetrators

1. Constable Jarnail Singh, Special Operations Group [SOG],
Magam, Jammu and Kashmir Police

Allegations in Brief
On 25 June 2008 there was a peaceful protest on the Amarnath shrine
land issue about 100 yards from the residence of Farooq Ahmad

Rather. A road in the area had been blocked with stones. A police
party arrived, removed the stones and then started firing
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indiscriminately. They entered the houses in the area and beat the
residents. During this indiscriminate firing, a bullet hit the victim
while he was sleeping inside his residence. The family of the victim
and others immediately attempted to rush the victim to the hospital.
They were initially stopped by the police who wanted to take the
body from them. This was resisted and the victim was taken to the
hospital. The victim succumbed to his injuries. The protest was
completely peaceful and there was no stone pelting taking place.

The Senior Superintendent of Police [SSP], Budgam, Ashiq Bukhari,
told the family not to agitate the issue and that in return employment
would be provided. But, subsequently, SSP Ashiq Bukhari was
transferred. The family of the victim blames Constable Jarnail Singh
for the death of the victim.

The family of Farooq Ahmad Rather gave a statement to the IPTK on
14 March 2012.

Case Progress

First Information Report [FIR] no. 80/2008 u/s 149 [Liablity for
other members of unlawful assembly], 341 [Wrongfully restraining
person], 307 [Attempt to murder], 386 [Extortion through fear of
death/grievous hurt], 392 [Robbery], 511 [Attempting to commit
offence punishable with life imprisonment and in the process doing
act towards the commission of offence] Ranbir Penal Code, 1989
[RPC], was filed at the Magam Police Station'"2.

The family of the victim approached the State Human Rights
Commission [SHRC] in 2011 and the matter is still pending [the
family of the victim filed a rejoinder before the SHRC on 19 March
2012]. To date, they have received Rs.1,00,000 ex-gratia government
relief, but no compassionate employment under SRO-43 [Statutory
Rules and Orders]. A letter dated 17 August 2008 from the Magam
Police Station to the SSP Budgam confirms that there was nothing
adverse against the victim in the police records. The final decision
was given by the SHRC on 13 June 2012.

Case Analysis

In addition to the final decision of the SHRC, a series of letters and
other documents may be considered.

To begin with, the letter dated 17 August 2008 from the Magam
Police Station clearly establishes the innocence of the victim. The
application made by the family of the victim before the SHRC, in
contrast to the statement given to the IPTK, accepts that there were
violent protests in Mazahama village on 25 June 2008. Assuming this
to be the position of the family, the remainder of the documents will
now be analyzed.

On 13 February 2009 the Superintendent of Police [SP], Budgam,
writing to the Deputy Commissioner, Budgam, refers to Constable
Jarnail Singh firing some bullets “in air in haste” which resulted in
the death of the victim. But, on 22 October 2011, in a letter written
by the Director General of Police [DGP], Jammu and Kashmir,
Srinagar, to the SHRC, there is no longer any reference to Constable
Jarnail Singh although the remainder of the facts remain the same.
Consequently, the letter now states that the investigation was
concluded and the case was closed by declaring the perpetrators as
untraced on 20 February 2011. Therefore, it appears to be a situation
of the Constable Jarnail Singh being shielded as within a period of
two years he no longer finds mention in the record of the police.

172 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.
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The Deputy Secretary, General Administration Department [GAD],
Government of Jammu and Kashmir, dated 28 October 2009, to the
Deputy Commissioner, Budgam, that states that “SRO-43 covers
only the civilians who die as a result of militancy related action and
not in civil commotion”, thereby denying any SRO-43 benefits to the
family of the innocent victim. The Assistant Commissioner
[Revenue], Budgam, by letter dated 16 December 2009, to the
SHRC, referred to the position of the GAD and forwarded the 28
October 2009 letter. The family of the victim argued against the
position taken by the GAD when filing its submissions before the
SHRC. It was argued that this was an inconsistent position taken by
the Government of Jammu and Kashmir as there have been
numerous instances of SRO-43 benefits being provided in cases such
as the instant one [some of these cases may be found in this very
report]. Further, granting of SRO-43 benefits only in militancy
related cases is discriminatory as there exists no discernible reason
that a person killed in a “civil commotion” or at the hands of the
armed forces should not be entitled to compensation.

The SHRC final decision begins by referring to the documents on
record. In addition to some of the documents referred to above,
reference is also made to a letter from the Sub-District Police Officer
[SDPO], Budgam to the SP, Budgam which confirms the direct
involvement of the alleged perpetrator in the killing of the victim.
The SHRC first confirmed the death of the innocent victim by the
alleged perpetrator. But, the SHRC considered this to be an
“accidental death” and not a cold blooded murder. But, continuing,
the SHRC stated that standard operating procedures had not been
followed and that the alleged perpetrator must be punished.

Further, the SHRC, commenting on the closure of the case, stated
that “the investigating officer cannot hush-up the matter in such a
slipshod manner”. The SHRC recommended the reopening of the
case for further investigations by an officer not below the rank of a
Deputy Superintendent of Police [DSP].

Further, the SHRC stated on the issue of compassionate employment
that there can be discrimination and that the family of the victim
must also be provided compassionate employment.

This case serves as a strong example of the widely adopted practice
in such circumstances when rules on how and when to control a
crowd are violated.

Within the context of Jammu and Kashmir, and the past violations in
similar circumstances, it is vital that perpetrators of such crimes must
not be allowed to be protected under the guise of accidentally
causing the deaths of innocent victims.

Case No. 62

Victim Details

Manzoor Ahmad Beigh [Extra-Judicial Killing]
Age: 40

Occupation: Car broker

Son of: Abdul Ahad Beigh [deceased]

Resident of: Begh Mohalla, Aluchi Bagh, Srinagar

Alleged perpetrators
1. Inspector Khursheed Ahmed Wani, Special Operations
Group [SOG], Jammu and Kashmir Police, Camp Cargo,

Shergari
2. Hilal Ahmad alias Sahaba, Civilian
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Allegations in Brief

On 18 May 2009, Manzoor Ahmad Beigh was abducted from his
shop in Khanyar. The brother of the victim was informed at around
1:30 pm, by two friends of the victim that Manzoor Ahmad Beigh
had been receiving numerous calls from Inspector Khursheed Ahmed
Wani to visit the SOG Cargo Camp, Shergari.

On the day of his killing, the victim, and his two friends went to the
camp. While the victim entered the camp, his friends were made to
wait outside for more than three hours. They saw a Santro car, with
the victim in it, leaving the camp. The victim was taken to the
Ramzaan Hospital, where based on the poor condition of the victim
he was not admitted, and then taken to the Shri Maaharaj Hari Singh
[SMHS] hospital where he was declared dead on arrival. The family
of the victim state that the body of the victim bore torture marks.

Case Progress

First Information Report [FIR] no. 32/2009 u/s 302 [Murder] Ranbir
Penal Code, 1989 [RPC] was filed at Police Station Karan Nagarm.

Following public protests, the District Magistrate, Srinagar ordered
an inquiry into the killing. The Additional District Development
Commissioner, Srinagar, was appointed as inquiry officer and
submitted his report on 25 May 2009 and indicted Inspector
Khursheed Ahmed Wani for unnecessarily calling the victim to his
camp. But the final conclusion was left subject to the post-mortem
report in the case.

A post-mortem report, dated 18 May 2009, was submitted by the
Department of Forensic Medicine, Government Medical College,
Srinagar. The report states that the victim was brought to the hospital
by an auto driver, thereby contradicting the family of the victims’
reference to a Santro car. The report stated that there were abrasions
on the body of the victim. The report concluded by stating that death
was caused due to a massive sub-dural haemorrhage caused by
blunt force. Also on record is a letter from the Head of Department,
Forensic Medicine, Government Medical College, Srinagar, to the
Sub-District Police Officer [SDPQ], Shaheed Gunj, Srinagar, dated 7
April 2011, which stated that “the fall which deceased had can cause
sub dural haemorrhage or sub dural haemorrhage can cause fall”.
Further, that the “abrasion found where mechanical in nature. The
possibility of acquiring abrasion while handling of the body cannot
be ruled out”.

The State Human Rights Commission [SHRC] took suo moto
cognizance of the case on 22 May 2009 and issued its final decision
on 5 January 2011. A letter from the Assistant Commissioner,
Kashmir, dated 27 June 2009, to the SHRC states that Inspector
Khursheed Ahmed Wani had been dismissed from his service by the
Government.

The family of the victim approached the Chief Judicial Magistrate
[CIM], Srinagar on 9 September 2009 to monitor the investigations
of the police. On 26 April 2012, the Special Mobile Magistrate,
PT&E Srinagar, took cognizance of the final report of 26 April 2012
submitted by Sub-Divisional Police Officer [SDPO], Shaheed Gunj,
the Investigating Officer. The conclusion of the Investigating Officer
was that a prima facie case was not made out against any person and
the case had been closed. A status report on record of 13 February

7 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. On 2 June 2012 a copy of the
FIR was provided.
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2012 suggests that the witnesses, whose statements were recorded,
did not testify to physical force being used.

Further, the witnesses do not state that the victim was at any point
restrained/assaulted/confined. The Court stated that all the witnesses
except one witness had deposed that the death took place in the cabin
of Inspector Khursheed Ahmed Wani. The single witness had stated
that the death took place in the lobby of the cabin. The Court noted
that the victim had died “of his own due to sub-dular haemorrhage”.
There were no marks of violence on the head of the deceased as
noted by two doctors who deposed under Section 164-A [Evidence
of material witnesses to be recorded by Magistrate in certain cases]
Criminal Procedure Code, 1989 (CrPC). The case was closed as not
admitted/not proved. This decision has been challenged in the High
Court of Jammu and Kashmir. Notices have been issued to the
parties in the case.

Case Analysis

In the instant case, the investigative process may be analysed in
addition to the role of the alleged perpetrators.

On record is a 3 December 2011 order of the CJM, Srinagar,
monitoring the investigations, which states the following:

- “I am compelled to note here ‘Sorry State of things’ as regards
investigation of the case.”

- “If this is to be the pace of investigation, then only God knows
when investigation will be completed.”

- “The conduct of the investigation cannot be left to sweet will of
investigating agency.”

Based on the above observations, the Court ordered the Senior
Superintendent of Police [SSP], Srinagar to monitor the
investigations on a daily basis, submit progress reports fortnightly,
and for investigations to be completed within two months. Further,
and of particular interest, is a letter dated 25 September 2009 from
the Chief Prosecuting Officer, Srinagar to the SDPO, Shaheed Gunj,
Srinagar. This letter states that a combined reading of the evidence
collected during the investigations suggests that there was a money
dispute involving the victim and Hilal Ahmad alias Sahaba. Further,
the victim was called to the Cargo Complex by Inspector Khursheed
Ahmed Wani.

During his time at the Cargo Complex the victim developed “some
complications” and died. The letter continues, in very clear and
strong language, to suggest that the investigations must not be
concluded until a perpetrator is found as there is evidence to suggest
that the death of the victim was not natural. Even if Inspector
Khursheed Ahmed Wani is found not to be involved, the
investigations must not be concluded. The letter states that “the
clinching point which will change the course of investigation is ‘the
circumstances and the condition of the deceased at the time when he
complained of giddiness’. No finding on this point has been returned
that is whether he was hit on the head or he fell in a way which
exerted force on his head or otherwise”. Further, it was stated that till
date prima facie evidence had come on record against Inspector
Khursheed Ahmed Wani under Sections 166 [Public servant
disobeying law, with intent to cause injury to any person] and 342
[Wrongfully confining person] Ranbir Penal Code, 1989 [RPC].

Therefore, this document clearly suggests that atleast on 25
September 2009, the guilt of Inspector Khursheed Ahmed Wani,
albeit to a lesser extent, was considered to have been established, but
that further investigations were being suggested. It is then unclear
why in 2012 the case was considered closed by the investigating
authorities, and endorsed by the lower judiciary.

IPTK/APDP



With regard to the event itself, the post-mortem report, despite the
more nuanced wording of the 7 April 2011 letter referred to above,
clearly suggests that the death of the victim was due to unnatural
causes. The references to abrasions and death caused by a blunt force
strongly point to this. Further, the SHRC decision of 5 January 2011
may also be considered. The SHRC decision refers to a report from
the Director General of Police [DGP], Jammu and Kashmir of 3
September 2009. This report states that:

- The victim had business dealings with another car broker: Saiba
resident of Nishat. The victim owed Saiba Rs. 40,000.

- On the morning of 18 May 2009, Inspector Khursheed Ahmed
Wani called up the victim and asked him to report at the SOG
Camp, Shergari.

- The victim was taken inside the camp, while his friends were
made to wait outside.

- “After some time the deceased is believed to have lost his
consciousness and was reportedly taken to Ramzaan Nursing
Home, Gogjibagh wherefrom he was referred to SMHS Hospital
Srinagar where he was pronounced brought dead.”

- The victim was not involved in any subversive activity.

The SHRC’s investigating wing also conducted investigations and
submitted that “the torture of deceased in cargo camp at Srinagar is a
stark reality and also the investigation conducted by SDPO Shaheed
Gunj Srinagar seems to be biased”. The report dated 2 December
2010 states that statements of the following close relatives of the
victim were recorded: Mohammad Shafi Pampori, Abdul Qayoom
Khan, Abdul Majid Beigh, Imtiyaz Ahmad Bhat and Mushtaq
Ahmad Beigh. The witnesses stated that the victim was a car broker
and owed Rs. 40,000 to another car broker named Hilal Ahmad Bhat,
resident of Brain, Nishat. On 18 May 2009 the victim was asked by
Inspector Khursheed Ahmed Wani to report at the SOG Camp,
Cargo. The victim went there along with two friends: Mohammad
Sultan Shagoo and Sameer Ahmad Bakshi. The victim was taken
inside whereas the two friends waited outside. The victim remained
inside the camp for more than two hours and as he was leaving the
room of Inspector Khursheed Ahmed Wani the victim fell down and
lost his consciousness. The witnesses also stated that there were
multiple injuries on the body of the victim. The witnesses stated that
Inspector Khursheed Ahmed Wani was a close relative of Hilal
Ahmad Bhat. The investigating wing also recorded the statements of
Dr. Ghulam Qadir Shah and Dr. Mammer. Both Doctors confirmed
the injuries on the body of the victim. They also stated that the
“death was caused due to a grievous injury on the head of the
deceased”. They confirmed that the death was caused by a blunt
force. The Doctors also gave their opinion that the victim had been
tortured.

Inspector Khursheed Ahmed Wani was also given an opportunity to
produce evidence. Four witnesses were produced. The witnesses
confirmed that the victim owed Rs. 40,000 to Hilal Ahmad.

Further, that Hilal Ahmad “filed an application” before the alleged
perpetrator no.1, who then called the victim and directed him to pay
the amount. The victim, “while leaving SOG Camp Cargo”, fell
down and lost his consciousness.

The investigating wing did not find these version of events credible.
It was observed that these version of events do not explain how the
victim sustained injuries on his shoulders, head, chest, and
“intraparenchjymal haemorrhage” of his kidneys. It was therefore
concluded that the victim had been brutally tortured in custody.
Further, that Hilal Ahmad should not have approached Inspector
Khursheed Ahmed Wani for assistance. It was concluded therefore
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that Inspector Khursheed Ahmed Wani was involved in the
commission of the crime.

The SHRC, based on the above, concluded as follows: “There is no
doubt that the investigation being conducted by SDPO Shaheed Gunj
is a protracted with no intention to conclude the investigation, it will
be in the interest of delivery of justice, if the investigation of the case
is transferred to State Crime Branch for fair and transparent
investigation, as the Inspector Khursheed Ahmad has exceeded his
powers in summoning the deceased Manzoor Ahmad Beigh in Cargo
camp at Srinagar in settling the matter of a civil nature.”

The SHRC decision, similar to the Additional District Development
Commissioner, Srinagar inquiry, appears to limit the culpability of
Inspector Khursheed Ahmed Wani, despite the unequivocal
conclusions of its investigating wing. Considering that it is
established that the victim was called by Inspector Khursheed
Ahmed Wani to the camp, was seen entering the camp, was declared
dead on reaching the hospital, and appeared to have been killed by a
“blunt force”, the culpability of the alleged perpetrator no.1 should
have been concluded to have been for murder.

Nonetheless, despite the apparent slow and faulty investigations
being conducted by the police authorities, the available documents
appear to strongly point to the guilt of Inspector Khursheed Ahmed
Wani. In light of this, the 26 April 2012 decision of the Special
Mobile Magistrate, PT&E Srinagar, based it would appear on
statements by doctors, is highly questionable. It would appear that
the “doctors” had provided contradictory statements during the
police investigations under Section 164-A [Evidence of material
witnesses to be recorded by Magistrate in certain cases] Criminal
Procedure Code, 1989 (CrPC).

Finally, the Additional District Development Commissioner,
Srinagar report of 25 May 2009 may also be considered. The
conclusions were based on statements of witnesses, relevant portions
of relevant witnesses are summarized below:

- Abdul Majid Beigh, brother of the victim, testified to receiving
information on his brother on 18 May 2009 from a person
named Mohammad Sultan. Further, he states that he saw his
brother lying dead in the hospital. Further, that the two persons
who had informed him about the incident and the driver of the
auto were arrested.

- Mohammad Sultan, stated that on 18 May 2009, while he was
with the victim, the victim received a phone call following
which he turned pale. The victim told him that he owed
Rs.40,000 to a person named Hilal Ahmad alias Sahaba who
was now “teasing” him through SOG. Inspector Khursheed
Ahmed Wani had called him and directed him to report to him
within 10 minutes. The victim then went to the camp along with
Sadig Ahmad, the witness and Sameer Ahmad Bakshi. They
went in an auto. The victim entered the camp and the others
remained outside. Subsequently, the witness stated that he left
the place and only Sameer Ahmad Bakshi remained there [no
further mention is made of Sadiq Ahmad]. After one and half
hours he called Sameer Ahmad Bakshi to find out what had
happened. The victim had not yet been released. The witness
called back again in 15 minutes. The situation remained the
same. At about 1:30 pm the witness called once again and he
was informed by Sameer Ahmad Bakshi that the victim had
some heart trouble and was being taken to Ramzaan hospital.
He subsequently saw the dead body of the victim at the SMHS
hospital.

- Sameer Ahmad Bakshi, testified in a similar manner as
Mohammad Sultan but provided some additional details.
Sameer Ahmad Bakshi stated that he spoke to a STD shop
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owner Imtiyaz Ahmad Bhat and requested him to go into the
SOG camp and intervene in the matter. He then left for his
house. He returned and spoke with Imtiyaz Ahmad Bhat who
informed him that Inspector Khursheed Ahmed Wani had fixed
instalments of the borrowed amount but the victim had felt
giddy and fell down and had been taken to the hospital.

- Imtiyaz Ahmad Bhat, stated that on 18 May 2009, Sameer
Ahmad Bakshi did speak with him and requested him to
intervene in the matter relating to the victim and Inspector
Khursheed Ahmed Wani. At about 1:40 pm the witness entered
the camp and met Inspector Khursheed Ahmed Wani. A
discussion took place, with the victim present, the terms of
compromise were established, and then the victim felt giddy and
fell down.

- Zahoor Ahmad, a constable, stated that he was at the gate of the
Cargo camp on 18 May 2009. At 12:00 noon the victim came
along with another person. Both of them were allowed inside.
He also stated that “the said vehicle came out of the Cargo
premises with some persons in it” but he did not see the victim.

- Zamir Hussain Teli, stated that on 18 May 2009 at about 11:30
am he made a phone call to Hilal Ahmad alias Sahaba. Then
they met, following which Hilal Ahmad called up Inspector
Khursheed Ahmed Wani and then both the witness and Hilal
Ahmad went to the Cargo camp. Discussions on monetary
transactions took place between the victim and Hilal Ahmad.
Following the conclusion of these discussions, the victim felt
giddy and fell down.

- Khursheed Ahmad Wani, stated that on 18 May 2009, the
victim threatened Hilal Ahmad alias Sahaba, a relative of his.
The victim then came to the witness alone, with no one
accompanying him. Hilal Ahmad and Zamir Hussain also came
to the office. Subsequently, Imtiyaz Ahmad, a STD owner, also
came to the room. The transactions were concluded and then the
victim felt giddy.

- Mir Mudasir, apparently a friend of a friend of Inspector
Khursheed Ahmed Wani testified to the events on 18 May 2009.
The witness testified to seeing Hilal Ahmad alias Sahaba and
Zamir Hussain. Further, he refers to another person who was
called in and discussions took place on monetary transactions.
The victim felt giddy and fell down.

- Hilal Ahmad alias Sahaba also testified to the threat he received
from the victim and maintained that the victim felt giddy and
fell down as he was leaving the office of Inspector Khursheed
Ahmed Wani.

The witness statements above do contradict each other in certain
respects. Imtiyaz Ahmad Bhat says he went into the camp at 1:40 pm
whereas Mohammad Sultan says he called at 1:30 pm and Sameer
Ahmad Bakshi told him that the victim was being taken to the
hospital. Further, Zahoor Ahmad testified that both the victim and
another person, with him, were allowed inside the camp. But,
Inspector Khursheed Ahmed Wani contradicts this portion of the
evidence as he says the victim came to him alone.

But, the crucial evidence appears to be that of the eye-witnesses.
Imtiyaz Ahmad Bhat’s testimony clearly favors Inspector Khursheed
Ahmed Wani. But, it could be argued that the witness did not have an
opportunity to view the entirety of interactions between the victim
and Inspector Khursheed Ahmed Wani. Zamir Hussain Teli’s
evidence is also strongly in favor of the alleged perpetrators but it
may well be considered to be biased evidence considering his
proximity to Hilal Ahmad alias Sahaba and the fact that since he was
present during the interaction he too could be implicated in the
crime, if admitted. The same might also be said of Mir Mudasir.
Crucially perhaps, Inspector Khursheed Ahmed Wani, in his
evidence, does not state that the victim fell down at any point.
This could be a crucial piece of evidence.
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In light of the above documentation in the case, a few key
observations may be made: the investigations in the case appear to
have been consistently doubted and faulted. The SHRC record, and
particularly the evidence of the doctors before the SHRC, strongly
point to a unnatural cause for the death of the victim. It is undeniable
that the victim was in the custody of the alleged perpetrator no.1,
following which he died.

In light of the above, it is clear that the case should not have been
closed, and it should have instead been investigated in a fair,
professional and thorough manner which does not appear to be the
case.

Further, while the statements available on record [during the enquiry
conducted by the Additional District Developmental Commissioner]
do, in part, favor the alleged perpetrators, it is clear that further
investigations would be needed and clearly the involvement of the
alleged perpetrators in the murder of the victim cannot be ruled out.

The Special Mobile Magistrate, PT&E Srinagar, without giving an
opportunity to the informant [family of the victim], which is
mandatory as per law, closed the case.

Finally, in addition to the culpability of the alleged perpetrators in
this case, the role of the Doctors also needs to be strongly scrutinized
due to their contradictory statements.

Case No. 63

Victim Details

Zahid Farooq Sheikh [Extra-Judicial Killing]

Age: 16

Son of: Farooq Ahmad Sheikh

Resident of: Sheikh Mohalla, Brein, Nishat, Srinagar

Alleged perpetrators

1. Commandant Randeer Kumar Birdi, 68" Battalion Border
Security Force [BSF]

2. Constable Lakhwinder
Security Force [BSF]

Kumar, 68" Battalion Border

Allegations in Brief

On 5 February 2010, Zahid Farooq Sheikh left home to play cricket
along with his friends. When they reached the playground they found
it wet and decided not to play. All the boys except the victim and
Mushtag Ahmad Wani returned to the locality. The victim and
Mushtag Ahmad Wani went to the Boulevard road and sat on the
bank of the lake on the roadside. Three BSF vehicles, a Bolero, a
Gypsy and a 407 Matador, coming from Lal Chowk Side stopped in
front of them. The Bolero was inscribed with a Hangul [Stag] sign on
it. Few BSF personnel asked the boys why they were outside on the
day of a strike. The family of the victim states that there was in fact
no strike on that day. The BSF personnel then abused them and told
them to leave the place immediately. The boys then started to leave.
They got afraid and crossed the road for moving back to their
locality. At this point, Commanding Officer Randeer Kumar Birdi
stepped down from his car and asked Constable Lakhwinder Kumar
to open fire on the boys. Constable Lakhwinder Kumar did not fire.
Commanding Officer Randeer Kumar Birdi repeated his order upon
which Constable Lakhwinder Kumar merely cocked his gun. At this
the Commanding Officer Randeer Kumar Birdi abused Constable
Lakhwinder Kumar and forced him to shoot. The boys started to run
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as they were fired upon by Constable Lakhwinder Kumar. One of the
bullets pierced through the victim’s chest. Even after the bullets were
fired both the boys continued to run for safety and the BSF personnel
chased them. The victim collapsed near his locality.

Case Progress

First Information Report [FIR] no. 4/2010 u/s 302 [Murder], 109
[Abetment], 201 [Causing disappearance of evidence/giving false
information] Ranbir Penal Code, 1989 [RPC] was filed at the Nishat
Police Station'"*. The 2 June 2012 communication of the Jammu and
Kashmir Police stated that the case had been chargesheeted.

An enquiry was ordered in the matter to be conducted by the
Divisional Commissioner, Kashmir, Ms. Naseem Lankar175

A charge sheet against the alleged perpetrators was filed before the
Chief Judicial Magistrate [CIM], Srinagar on 6 April 2010. An
application was moved before the CIM by the BSF to exercise the
option of a court-martial by the BSF under the BSF Act, 1968 read
with Section 549 [Delivery to military authorities of persons liable to
be tried by Court-Martial] Criminal Procedure Code, 1989 [CrPC].

On 25 November 2010 the CIM passed its decision allowing for the
court-martial of the alleged perpetrators. The CIM held, firstly, that
the visit for an annual medical examination [and the return journey]
were a part of the official duty of the alleged perpetrators. Further,
the CIM held that the specific instance took place while the alleged
perpetrators were on “active duty”. On 21 October 2011 the High
Court of Jammu and Kashmir [following Criminal Revision Petitions
filed [and combined] 30/2010 and 32/2010] confirmed the decision
of the CIMY8. The matter is presently before the Supreme Court.

The BSF instituted a trial by the Security Force Court against the
alleged perpetrators. But, the family of the victim refused to testify as
they wanted the trial to be conducted by the criminal court in the
State.

Case Analysis

The prima-facie involvement of the alleged perpetrators in the instant
case is beyond doubt and uncontested by the BSF. A charge-sheet
has been filed and a court-martial process instituted by the BSF. The
key issue that faces the family of the victim is whether the BSF has a
right to try the alleged perpetrators in the court-martial. Before
considering this legal issue, a few remarks may be made on the
evidence established in the case thus far:

- The chargesheet filed in the case states that during
investigations, Constable Lakhwinder Kumar implicated
Commanding Officer Randeer Kumar Birdi. The chargesheet,
based on investigations, implicates Commanding Officer
Randeer Kumar Birdi u/s 302 [Murder], 109 [Abetment] and
201 [Causing disappearance of evidence/giving false
information] Ranbir Penal Code, 1989 [RPC], and Constable
Lakhwinder Kumar u/s 302 [Murder] Ranbir Penal Code, 1989
[RPC].

4 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. By communication dated 2
June 2012 from the Jammu and Kashmir Police, a copy of the FIR was
provided.

5The Tribune, http://www.tribuneindia.com/2010/20100211/main3.htm, 10"
February 2012.

178 Information on the petition numbers was sought through RTI on 2 July
2012. Information was provided.
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- A BSF document on record confirms that on the day of the
incident, the Commanding Officer Randeer Kumar Birdi had at
his disposal a “Tata 407, “Gypsy” and “Bolero” vehicle,
thereby mostly confirming the eye-witness testimony on the
three vehicles present at the scene of the crime.

- The Section 164-A [Evidence of material witnesses to be
recorded by Magistrate in certain cases] Criminal Procedure
Code, 1989 (CrPC) statement of Mushtag Ahmad Wani [dated 9
February 2010] confirms the details, as recounted above, of the
incident. It should be noted that in his statement the witness
does not refer to the “Bolero” vehicle at the scene of the crime.
This would appear to be a minor inconsistency between the
version of the family of the victim and the witness.

- The CJM, in his order, terms the incident as “unfortunate and
bizarre”. The CIM confirms that the incident took place and
states that this was when the BSF personnel were on their way
back from the Composite Hospital, Humhama after the annual
medical examination of Commanding Officer Randeer Kumar
Birdi, to their headquarters at Nishat. The CIM confirms that
the victim and his friend were chased for about 50/60 yards,
following which on the orders of Commanding Officer Randeer
Kumar Birdi, Constable Lakhwinder Kumar shot at and killed
the victim. The CIM in his order also states that the alleged
perpetrators not only fled from the spot but also concealed the
incident and fabricated evidence such as the number of rounds
remaining in the gun.

The main argument before the CIM [and then the High Court and
presently the Supreme Court] revolves around the legal issue of
whether the alleged perpetrators were on active duty during the
incident. The BSF authorities argued that the alleged perpetrators
were on active duty [Constable Lakhwinder Kumar as a bodyguard
for Commanding Officer Randeer Kumar Birdi] as the medical
examination came within the term “duty”. Reference was also made
to a Government of India notification [SO 1473 (E)] dated 8 August
2007 that states that Jammu and Kashmir is an area of active service
for the BSF. A detailed analysis of the provisions and the law will
not be carried out here. But, the instant case serves as another
example of the armed forces not submitting themselves to the
civilian court process by interpreting provisions of the law to
effectively shield themselves from a transparent prosecution.
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CHAPTER II: PROFILES OF OTHER CASES

Case No. 64

Victim Details

Raja Ali Mardan Khan [Abduction and Enforced Disappearance]
Age: 60

Occupation: Worked at the Co-operative store

Son of: Wali Mohammad Khan

Resident of: Bela, Salamabad, Boniyar, Baramulla District

Alleged Perpetrators
1. Major Thapa, 3" Sikh Regiment, Army, Camp Boniyar
Case Information

On 13 May 1990 at about 6:00 pm, Raja Ali Mardan Khan was
picked up between the Boniyar market and his residence. In 1990,
from the Boniyar market to the residence of the victim, both sides of
the road were lined with army camps and bunkers. The regiment in
the area was the 3" Sikh Regiment. Persons in the area confirmed to
the family of Raja Ali Mardan Khan that he was picked up by army
personnel. Raja Ali Mardan Khan has disappeared since. On the
evening of his disappearance, his daughter went to the house of
Mohammad Shafi Geelani. There was a raid conducted by Major
Thapa. Major Thapa asked the daughter of the victim where her
father was. She said he would be returning from work. Major Thapa
told her he would not return that day. Based on this exchange, the
daughter of the victim believes that Major Thapa was responsible for
the disappearance of her father.

A report was filed before the Station House Officer [SHO]
Baramulla Police Station but no First Information Report [FIR] was
filed. The police claim that Boniyar Police Station, based on
information from Javed Ahmad Khan, the son of the victim, filed a
missing persons report vide no.5 in the police Daily Diary on 18 May
1990.

The daughter of Raja Ali Mardan Khan states that following the
incident, the family visited various officials, including the Inspector
General of Police [IGP], Kashmir and the Divisional Commissioner,
Kashmir. Following this, Major Thapa threatened the family of Raja
Ali Mardan Khan and raided their house several times to influence
them to not pursue the case. Based on this, the daughter of Raja Ali
Mardan Khan is convinced that Major Thapa was responsible for the
abduction and disappearance of Raja Ali Mardan Khan.

The son of Raja Ali Mardan Khan filed a petition before the High
Court of Jammu and Kashmir in 1995 but did not pursue the case.
Another petition was filed by the daughter of Raja Ali Mardan Khan
before the High Court for the registration of a FIR, investigations and
compensation [Original Writ Petition (OWP) n0.618/2005]177. The
Government of Jammu and Kashmir of Jammu and Kashmir and the
police authorities submitted joint objections to the High Court dated
17 April 2006. It was confirmed that a missing report no.5 dated 18
May 1990 was entered in the Daily Diary of the Boniyar Police
Station. The police through all available resources conducted the
search of Raja Ali Mardan Khan but could not trace him despite

7 Information on the petition number OWP 618/2005 was sought through the
Jammu and Kashmir Right to Information Act, 2009 [RTI] on 2 July 2012.
Information was provided.
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strenuous efforts. The search was continuing. The petition was
dismissed for lack of representation on 7 June 2007.

The family of Raja Ali Mardan Khan received no relief or
compensation, as per the statement of the son of Raja Ali Mardan
Khan given to the IPTK on 20 February 2012. The daughter of Raja
Ali Mardan Khan gave a statement to the IPTK on 17 September
2012.

Raja Ali Mardan Khan resided in an area that falls very close to the
Line of Control between the Indian and Pakistani administered
Kashmir. The area is under heavy army control. This could explain
the fear faced by the family of Raja Ali Mardan Khan that resulted in
litigation not being pursued in this matter.

It is significant that without the filing of a FIR for 16 years [and
perhaps to date] the police states that the search for Raja Ali Mardan
Khan continues. This confirms the disappearance of Raja Ali Mardan
Khan. The non-investigation and prosecution has created a cover for
Major Thapa.

Further, based on available documents with the IPTK, it appears that
the Ministry of Defence, Deputy Commissioner, Baramulla and the
3" Sikh Regiment have not filed any objections to the High Court
petition. This displays a disregard for the High Court and the
processes of justice.

Case No. 65

Victim Details

1. Latief Khan [Abduction, Wrongful Confinement, Torture
and Enforced Disappearance]
Age: 45
Occupation: Fruit business, shop owner and an ex-
serviceman [army driver]
Son of: Yakoob Khan
Resident of: Chandanwari, Boniyar, Uri, Baramulla district
2. Bashir Ahmad Khan [Abduction, Wrongful Confinement,
Torture and Extra-Judicial Killing (Custodial Killing)]
Age: 45
Son of: Ali Akbar Khan
Resident of: Chandanwari, Boniyar, Uri, Baramulla district
3. Samad Saraf [Abduction, Wrongful Confinement and
Torture]
Resident of: Sangri Colony, Baramulla

Alleged Perpetrators

1. Assistant Commandant Pandey, 46" Battalion Central
Reserve Force [CRPF]

2. Deputy Superintendent of Police [DSP] S.M. Sahai, Uri
[presently Inspector General of Police (IGP), Kashmir],
Jammu and Kashmir Police

3. Constable Ghulam Nabi, Jammu and Kashmir Police

4. Constable Mohammad Ashraf, Jammu and Kashmir Police

5. Fareed, Jammu and Kashmir Police [reportedly killed]

Case Information
The family of Latief Khan states that on 14 July 1990 at about 4:00

am a joint group of CRPF and police personnel came to the house of
Latief Khan. Assistant Commandant Pandey and DSP S.M.Sahai
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were present. Latief Khan was taken out of the house, beaten with a
piece of wood and then taken away. The rest of the family was
locked inside the house. Further, the beddings in one of the rooms
were burnt.

Three police personnel accompanying the group were recognized by
the wife of the victim, Latief Khan. They were: Mohammad Ashraf,
Ghulam Nabi and Fareed. They were the guards of DSP S.M.Sahai.
Subsequently, Bashir Ahmad Khan was picked up from his house,
and Samad Saraf [who used to stay at the residence of Latief Khan
and work as a salesman at a shop] was picked up from the mosque
after he had offered prayers.

All three were taken to the Matches factory, Baramulla. When the
family of Latief Khan approached DSP S.M.Sahai they were given
various excuses and were told that Latief Khan would be released.
He also stated that the CRPF was questioning the victims at the
Matches factory, Baramulla.

On 17 July 1990, the body of Bashir Ahmad Khan was found in the
Jhelum river. On 31 July 1990, Samad Saraf was released. He
informed the family of Latief Khan that at the Matches factory,
Baramulla, all three victims had been tortured.

On various occasions, Jaswant Singh, Additional Deputy Inspector
General [DIG] of Police, Criminal Investigations Department [CID],
Counter Intelligence Kashmir [CIK], Srinagar issued permissions to
the family of Latief Khan to meet with the victim at various
locations. But, Latief Khan was never found.

Samad Saraf, in an audio recorded interview to the IPTK on 6 March
2012, is unclear of the actual date of abduction [“In the year 1990,
May or August either it was 7 August or 8 August”].

Further, a contradiction with the events as recounted by the family of
Latief Khan, Samad Saraf states that he was at the house when the
police and the CRPF came to the residence of Latief Khan, where he
too was staying. DSP S.M.Sahai asked Samad Saraf if Abdul Rashid
Querishi had sold ammunition to Latief Khan. Samad Saraf denied
the allegation in defence of Latief Khan. Samad Saraf then confirms
that DSP S.M.Sahai and others beat Latief Khan. While Latief Khan
was being beaten, a police personnel asked whether Samad Saraf was
getting late for his morning prayers. Samad Saraf then left for the
mosque. After his prayers at the mosque, Samad Saraf was picked up
by CRPF personnel and put into a vehicle where he saw Bashir
Ahmad Khan. They were taken to the Matches factory camp. At the
camp they were interrogated and beaten. Bashir Ahmad Khan was
tortured and died in custody. Samad Saraf was shifted to a few
locations, interrogated, and asked to name persons who came across
the line of control from Pakistan. Subsequently, after “18-19” days,
he was released.

Also of interest is a letter sent on 25 September 1990 from Qazi
Mohammad Amin, District Magistrate, Baramulla, to M. Rehman,
Additional Chief Secretary, Jammu and Kashmir Home Department,
which pleads for the release of Latief Khan on behalf of the family.
What is of interest in this letter is that the District Magistrate appears
to accept that the victim had been picked up by the CRPF and “DySP
Uri” on 14 July 1990.

The family of Latief Khan received Rs. 1,00,000 ex-gratia
government relief but no compassionate employment under SRO-43
[Statutory Rules and Orders]. The family of Latief Khan gave a
statement to the IPTK on 20 February 2012.

First Information Report [FIR] 2/1991 u/s 365 [Kidnapping /
Abducting with intent to secretly and wrongfully confine] Ranbir
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Penal Code, 1989 [RPC] was filed at the Uri Police Station on 6 May
1991'7

On 10 October 2009, following an enquiry conducted by the
Tehsildar, Boniyar, the Sub-Divisional Magistrate, confirmed that
Latief Khan was killed in army custody and was declared as dead as
on 2 May 1998 [the death certificate lists his death as on 10 April
1999].

The family of Latief Khan filed a petition before the High Court of
Jammu and Kashmir [HCP 47/1991]179. The Government of Jammu
and Kashmir denied the arrest of Latief Khan. On 20 May 1994 a
judicial enquiry was ordered. But, the case file was only received by
the District and Sessions Judge, Baramulla on 12 August 1999. The
enquiry conducted by the District and Sessions Judge, Baramulla was
concluded on 20 February 2003 and stated that the applicant was
asked to adduce his evidence and was given number of opportunities
but failed to do so. The enquiry report concluded that the allegations
had not been proved. Based on this report, the High Court dismissed
the petition on 1 April 2003.

The family of Latief Khan informed the IPTK that they had sought to
produce their evidence before the judicial enquiry. But, on the day
they had gone to do so no evidence was heard and they were told that
they would be informed on when to return. But, they were not
informed subsequently.

Despite the passage of 22 years, there exists no information on
record on whether any investigations or prosecutions were carried
out in this case by the Jammu and Kashmir Police.

In fact, as per publicly available information, DSP S.M.Sahai was
awarded the Director General of Police’s Commendation Medal for
1994, Police Medal for Gallantry in 2004, Sher-e-Kashmir Medal for
Gallantry in 2007, Sher-e-Kashmir Medal for Meritorious Service in
2011 and the Presidents Medal for Distinguished Service in 2011.

Further, considering the testimony of the family of Latief Khan, the
manner in which the High Court ordered judicial enquiry was
conducted is open to strong criticism.

The absolute impunity in this case for Assistant Commandant Pandey
is clear as the IPTK sought information on 10 January 2012 on all
inquiries and Court-Martials conducted by the BSF between 1990
and 2011 in Jammu and Kashmir but no information was provided.

Further, the IPTK sought information on 10 January 2012 on all
cases of sanctions for prosecution under AFSPA relating to the
Ministry of Home Affairs between 1990 and 2011 in Jammu and
Kashmir. No information was provided.

Case No. 66

Victim Details

Ali Mohammad Mir [Abduction and Enforced Disappearance]
Son of: Saif-ullah Mir
Resident of: Dardpora, Kupwara District

178 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.

17 Information on the petition number was sought through RTI on 2 July
2012. Information was provided.
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Alleged Perpetrators

1. Suraj Singh/ Surjit Singh [Operational name: Jagjit Singh],
66" Battalion Border Security Force [BSF], Trehgam

Case Information

On 9 August 1990, Ali Mohammad Mir was picked up by the BSF at
Kralapora Market, Kupwara and has disappeared since.

First Information Report [FIR] n0.11/1992 was filed at the Trehgam
Police Station®®.

The family of Ali Mohammad Mir filed a petition before the High
Court of Jammu and Kashmir which was disposed of by an order
dated 27 July 1991 that ordered the release of Ali Mohammad Mir.

As Ali Mohammad Mir was not released, another petition was filed
before the High Court [HCP 197/1992]. This petition sought the
release of Ali Mohammad Mir and an enquiry. The High Court
ordered a judicial enquiry by the Chief Judicial Magistrate, Kupwara.
The enquiry report was submitted on 28 October 1998 and confirmed
the disappearance of Ali Mohammad Mir. The alleged perpetrator
[alternatively referred to as Suraj Singh or Surjit Singh] was named
by witnesses but a positive finding was not returned. In this petition
an order was issued on 27 June 2000 for compensation of Rs.
1,00,000. Further, the High Court confirmed the disappearance of the
victim by the personnel of the 66" Battalion BSF, Trehgam. A
Letters Patent Appeal [LPA] [n0.130/2000] was filed by the Union of
India against the order on compensation™®.,

After confirming the disappearance ofAli Mohammad Mir by the 66"
Battalion BSF, the High Court should have continued to monitor the
investigations on the FIR. But, instead the High Court limited itself
to the issue of compensation.

The approach of the High Court clearly resulted in a denial of justice
as it appears no investigations or prosecutions have taken place. The
IPTK sought information on 10 January 2012 on all inquiries and
Court-Martials conducted by the BSF between 1990 and 2011 in
Jammu and Kashmir. No information was provided.

The IPTK sought information on 10 January 2012 on all cases of
sanctions for prosecution under the Armed Forces (Jammu and
Kashmir) Special Powers Act, 1990 [AFSPA] relating to the
Ministry of Home Affairs between 1990 and 2011 in Jammu and
Kashmir. No information was provided.

Case No. 67

Victim Details

1.  Ghulam Mohammad Lone [Abduction, Torture and Extra-
Judicial Killing (Custodial Killing)]
Age: 40
Occupation: Carpet seller
Son of: Ali Mohammad Lone
Spouse: Zoona Begum
Resident of: Kripalpora Sri, Pattan, Baramulla District
2. Mohammad Ayoub Khan [Abduction and Torture]

80 Information on this FIR was sought through the Jammu and Kashmir Right
to Information Act, 2009 [RTI] on 5 May 2012. No information was
provided.

'8 Information on the petition numbers was sought through RT1 on 16
February 2012. No information was provided.
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Son of: Khushi Mohammad Khan

Resident of: Singhpora, Pattan, Baramulla District
3. Parvez Ahmad Bhat [Abduction and Torture]

Son of: Ghulam Ahmad Bhat

Resident of: Kripalpora Sri, Pattan, Baramulla District
4. Farooq Ahmad Dobi [Abduction and Torture]

Son of: Ali Mohammad Dobi

Resident of: Sherabad Khour, Pattan, Baramulla District

Alleged Perpetrators

1. Commandantlgz, 46" Battalion Central Reserve Police
Force [CRPF], Camped at the Matches Factory, Baramulla

Case Information

On 21 August 1990 at about 4:30 pm Ghulam Mohammad Lone
alongwith three other persons, Mohammad Ayoub Khan, Parvez
Ahmad Bhat, Farooq Ahmad Dobi, were picked up at the Kripalpora
national highway road. A CRPF patrol party stopped near them as
they were pushing their car on the road and abducted them. They
were taken to the Matches Factory, Baramulla.

On 22 August 1990 Ghulam Mohammad Lone’s dead body was
brought by the Baramulla Police Station to the Pattan Police Station.
At 2:30 pm the body was handed over to the family of Ghulam
Mohammad Lone. Mohammad Ayoub Khan, Parvez Ahmad Bhat,
Faroog Ahmad Dobi were released after three weeks. All of them
had been tortured. They confirmed that they were all taken to the
Matches Factory where the CRPF was camped. They were tortured
separately and heard the cries of Ghulam Mohammad Lone till 2:00
am on the night of 21 August 1990.

The brother of Ghulam Mohammad Lone is not sure of the name of
the officer responsible for the crime, but according to him the officer
was infamous in the area.

The family of Ghulam Mohammad Lone gave a statement to the
IPTK on 15 December 2011.

First Information Report [FIR] n0.210/1990 u/s 302 [Murder] Ranbir
Penal Code, 1989 [RPC] was filed at the Baramulla Police Station™®?
on 22 August 1990. The 22 May 2012 communication from the
Jammu and Kashmir Police states that the case was closed by
declaring the perpetrators as untraced. The FIR, filed by the 46™
Battalion CRPF, states that Ghulam Mohammad Lone was arrested
and taken into custody on 20 August 1990. Two anti-personal mines
were recovered from his body. On 21 August 1990 when he was
being escorted to the toilet he pushed aside the sentry guarding him
and tried to escape. While running he struck an obstacle and fell
down and he was overpowered by the sentry. During the scuffle with
the sentry he became unconscious and died.

According to a police report on record the post-mortem report was
carried out by Medical Officer, Baramulla, Dr. A.R.Wani and vide
his report dated 22 August 1990 it was confirmed that the apparent

182 The Government of Jammu and Kashmir, in response to information
sought through the Jammu and Kashmir Right to Information Act, 2009 [RTI]
on sanctions for prosecutions under the Armed Forces (Ja